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Frankly, I really cannot believe anyone reads this, but my
faith has been restored. The first three correct answers
to the question as to why The Florida Bar is not referred
to as The Florida Bar “Association” were, in third place, apparently working
late into the night, The Honorable Mark W. Klingensmith; in second
place, The Honorable F. Shields McManus; and in first place, newly
licensed attorney, Ryan Briggs. Apparently, they did teach us this stuff in
law school! (Honorable mention goes to member Tom Schulte who got his
correct entry in just as we were going to press.)
The official answer is that shortly after the close of World War I, beginning
around 1920, there was a sharp growth in the number of lawyers in Florida.
But they still had no cohesive organization and fewer than two-thirds of
them belonged to the voluntary state bar association.
In the 1930’s it was proposed for the first time that lawyers, upon admission
to practice, be required to be members of the Florida State Bar Association
(Interestingly, Bob Kilbride thought it was a social club in Tallahassee).
Many felt that if all lawyers were members of the Bar, communication
would improve and disciplining unethical lawyers would be simplified. Such
bar associations with mandatory membership for regulatory purposes are
called “unified” or “integrated” bars.
The Supreme Court of Florida, which had (and still has) jurisdiction over
lawyers, rejected this initial proposal. Then in 1947 Bar leaders again
proposed compulsory membership, providing the court results of a poll
indicating that most Florida lawyers agreed that a change in Bar structure
was needed. These Bar leaders argued that only through a unified
Continued On Next Page . . .
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organization could all Florida lawyers receive uniform education on changes in the law and legal
procedures (I thought “old law” was “good law”). An integrated Bar organization would also pave
the way for a uniform discipline system, capable of weeding out unethical lawyers and assuring the
public that only those with high standards would be allowed to practice (still a work in progress).
In the summer of 1949 the Supreme Court of Florida told state Bar officials to proceed in forming a
unified bar. As a result, the Florida State Bar Association met for the last time in April 1950. Members
shortened the name of their organization to “The Florida Bar;” the state’s 3,758 lawyers automatically
became members of The Florida Bar that same year.
By the early 1960’s, the Bar had grown to 7,000 members. The Florida Bar membership has steadily
grown to 12,000 in 1970, nearly 30,000 in 1980, and 45,000 in 1990. Currently, membership stands
at over 96,000.1
For the first member who can provide the correct answer to the question, “What is a Hoya?” will
receive lunch on me (but your fancy phone that talks to you will not provide the correct answer).

2013-14 MCBA President
--------------The history of The Florida Bar is taken from the Florida Bar’s website/About the Bar/Organization/
Bar History and was reprinted with permission (with the addition of my commentary).
1

You Can Make A Difference!
Food Drive For Treasure Coast Food Bank
I don’t know how it happens, but the months have flown by and The Holidays are
almost here! So it’s that time again when we’re asking the members of the Martin County Bar Association and guests to voluntarily support the Treasure Coast
Food Bank with donations of food or check/cash in the amount of $10.00 (more if
you would like) to help families in our community have enough food for Thanksgiving and Christmas.
Maria Sperando

Unfortunately, the need for food, especially for our children here on the Treasure
Coast, is as great as ever. There are 107,000 people on the Treasure Coast who are food insecure—meaning they don’t know where their next meal is coming from—and 55% of them are children and 18% are seniors and veterans. The good news is that only 7 cents of each dollar donated is used for administrative expenses, and a single dollar provides SEVEN meals!!! So please
bring your donations to the November and December Bar luncheons, and I’ll make sure that
they are taken to the Treasure Coast Food Bank in Fort Pierce. Publix usually has some really
good “buy one get one” sales on nonperishable items (just a thought). I’ll be at both luncheons but
if you miss me feel free to drop your donation off at my office at 27 S.E Ocean Boulevard in Stuart.
We’re hoping that this year will be our most successful year yet, and with your help, it will be!
2
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MCBA CLE Luncheon Meeting
November 15, 2013
On Friday, November 15, 2013, the Executive Board of the MCBA invites its
members, prospective members, and any guests to join us for our monthly
luncheon meeting at our new location: The Kane Center* at 900 SE Salerno
Road in Stuart (11:45 am).
Our guest speaker, Chief Judge of the Fourth District Court of Appeal
Dorian Damoorgian, will present: The Court’s Observations Regarding
E-Filing Implementation; Ethical Considerations in OA and Briefs, Including
the Do’s and Don’ts for Effective Advocacy Before the 4th DCA. A proposed
agenda is as follows:
•
•
•
•

Brief overview of the state of the Court (4DCA);
The elements of an effective oral argument;
Legal brief writing including discussion on Robert Dubose’s
presentation: “Preparing Briefs for the Electronic Environment”;
Q&A

Chief Judge Damoorgian

As always, the Executive Board thanks our luncheon co-sponsor: Comerica Wealth Management.
There is no charge for MCBA members; guests are welcome and can pay the $25 guest fee at the
door (RSVP required for both members and guests). To RSVP, please call (772) 220-8018 or e-mail
martincountybarassociation@msn.com by November 12th. See the back page for the luncheon
menu.

*The Kane Center is 6 miles from the Martin County
Courthouse. Take Colorado Avenue (which turns
into Kanner Highway also known as SR-76 West)
to Salerno Road. Make a left onto Salerno Road
(go less than 1 mile) and the Kane Center is on the
right. Use the second entrance and proceed into the
ballroom from the parking lot.

The MCBA Has More Than 25 Specialty Committees!
Visit our website www.martincountybar.org for contact information for our Committee Chairs; the
Committee link is on the Home Page. Contact the ones you are interested in to get involved and/or
for more information about attending their meetings. The Executive Board thanks our 2013 – 2014
Committee Chairs for their time and support of the MCBA. We look forward to another great year of
programs and events!
3
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By Special Invitation
Sonneborn Rutter Cooney & Smith, P.A.
The Martin County Bar Association
The Indian River County Bar Association
The Port St. Lucie County Bar Association
The St. Lucie County Bar Association
The Okeechobee County Bar Association
and friends and family of Mark Klingensmith

Cordially Invite You to the

Historic Courthouse Cultural Center
80 East Ocean Boulevard
Stuart, Florida 34994
Friday, November 8, 2013
5:30 p.m. - 7:00 p.m.
For Cocktails and Hors d’oeuvres
to Honor and Convey Best Wishes to

Judge Mark W. Klingensmith
on his appointment to
Florida’s Fourth District Court of Appeal

RSVP on or before November 3, 2013 to
martincountybarassociation@msn.com
772-220-8018
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Cකඑඕඑඖඉඔ Lඉඟ Cඕඕඑගගඍඍ
APPLICATION OF FLORIDA LAW TO FOURTH
AMENDMENT PROTECTION
I. EXPECTATION OF PRIVACY
“The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.”
The protection of the Fourth Amendment extends to any location where an individual has a reasonable
expectation of privacy in the place that was searched or in the property that was seized. The U.S. Supreme
Court explained that what “a person knowingly exposes to the public, even in his own home or office, is not
a subject of Fourth Amendment protection…. But what he seeks to preserve as private, even in an area
accessible to the public, may be constitutionally protected.” Katz v. United States, 389 U.S. 347, 88 S. Ct.
507, 19 L. Ed. 2d 576 (1976). Generally, the Court has said that individuals enjoy a reasonable expectation of
privacy of their own body, personal property, homes, vehicles and places of business. An individual’s home or
castle is given the highest expectation of privacy. With few exceptions, the government must obtain a search
warrant prior to the execution a search of an individual’s home.
While it is recognized that search and seizure is a necessary exercise in the pursuit of criminals
and of law and order, and that searches and seizures frequently result in the seizure of contraband for the
prosecution of alleged criminals, the law protects and guards against arbitrary and unreasonable searches
and seizures. While police officers are entrusted with the power to conduct investigations, make arrests, and
perform searches and seizures of persons and their belongings, their power must be exercised within the
boundaries of the law. When police officers exceed those boundaries, they jeopardize the admissibility of the
evidence collected for prosecution. The Fourth Amendment and subsequent developing case law establish
the boundaries that the government must observe.
Fourth Amendment protection extends once it is determined that an individual possesses a reasonable
expectation of privacy in a place to be searched or a thing to be seized. It is well established that the police may
initiate a consensual encounter with an individual on a public street and ask questions. In such circumstances,
individuals are completely entitled to refuse to answer any such questions and walk away; however, a police
officer may only search people and places when the officer has probable cause or reasonable suspicion to
suspect criminal activity and first obtains a search warrant unless a qualified exception exists, such as a valid
consent to search, or exigent circumstances. “Probable cause” means that the officer possesses trustworthy
information to believe that a crime has been committed.
II. WARRANT REQUIREMENT
In order to obtain a search warrant, a police officer must articulate probable cause to believe that
evidence of a crime will be found in a particular place or places. The officer must also specifically identify the
location and describe the place to be searched. A police officer is also required to swear to the truthfulness
of the information relied upon by the reviewing court or magistrate.
A police officer is typically given ten day to execute the search warrant and may search only the places
where items identified in the search warrant may be found.
Continued On Next Page . . .
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III. EXCEPTIONS TO THE WARRANT REQUIREMENT
Warrantless searches are per se unreasonable and subject to only a few exceptions. Such warrant
exceptions have been created by the courts, since requiring a warrant under certain situations would
unnecessarily hamper law enforcement efforts to enforce the law. Some of the exceptions are:
1. Search Incident to Lawful Arrest -- See Chimel v. California, 395 U.S. 752 (1969).
2. Plain View Exception
3. Consent -- When consent is given by a person reasonably believed by an officer to have the authority to
consent to the search.
4. Stop & Frisk -- See Terry v. Ohio, 392 U.S. 1 (1968).
5. Automobile
Exception
-See
Carroll
v.
United
States,
267
US.
132
(1925).
Given the obvious mobility of automobiles, a warrant is not required to search vehicles if police have
probable cause to believe the vehicle contains evidence or fruits of a crime.
6. Exigent Circumstances/Emergencies/Hot Pursuit
In the nineteenth century, a Fourth Amendment violation had little consequence. Evidence of a crime
seized by the government in violation of the law was admissible at trial if the judge found it reliable, making
the Fourth Amendment essentially meaningless to criminal defendants. However, the U.S. Supreme Court
devised a way to enforce the Fourth Amendment. Weeks v. United States, 232 U.S. 383, 34 S. Ct. 341, 58
L. Ed. 652 (1914), is a case involving a federal agent who conducted a warrantless search for evidence of
gambling. The evidence seized in the search was used at trial and resulted in a conviction. Thereafter, on
appeal, the Supreme Court held that the Fourth Amendment barred the use of evidence secured through a
warrantless search and seizure, overturning the conviction and giving birth to the exclusionary rule.
Under the exclusionary rule, a judge may exclude incriminating evidence from a criminal trial if police
misconduct is shown in the obtaining of evidence. In many cases, the use of the exclusionary rules forces
the government to drop the charges for lack of proof. While not foolproof, this rule provides some protection
against illegal searches and seizures and is intended to discourage police misconduct.
IV. FLORIDA’S KNOCK AND ANNOUNCE REQUIREMENT
Section 901 of the Florida Statutes requires an officer serving a search warrant to “knock and
announce” his/her presence and his/her purpose. “Where a police officer is refused or fails to gain admittance
by knocking and announcing their authority and purpose, in order to make an arrest either by a warrant or
when authorized to make an arrest for a felony without a warrant, the officer may use all necessary and
reasonable force to enter any building or property where the person to be arrested is or is reasonably believed
to be.” Is such an event, a police officer, in order to make an arrest or conduct a search, may break open a
door or window of any building in which the person to be arrested is or is reasonably believed to be, if he/she
is refused admittance after he/she has announced his/her authority and purpose.
In Benefield v. State, 160 So.2d (Fla. 1964), the Court held that “ . . . noncompliance with the statutory knockand-announce requirement vitiated the ensuing arrest and required suppression of the evidence obtained as
a result of the arrest—absent any of the recognized exigencies justifying noncompliance.” There, the Court
noted that “the officers totally ignored every requirement of the law.” “They barged into petitioner’s home
without knocking or giving any notice whatever of their presence; they did not have a search warrant or warrant
to arrest anyone; they ransacked petitioner’s home without the least semblance of any showing of authority.”
If you have any questions about this area of law or any other criminal matter that you would like to discuss
with us, please feel free to contact Richard, Josh or Barbara at kibbeyoffice@bellsouth.net.
6
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NOT ALL THIEVES ARE STUPID
1. LONG-TERM PARKING:
Some people left their car in the long-term parking at San Jose while away, and someone broke into the car.
Using the information on the car’s registration in the glove compartment, they drove the car to the people’s
home in Pebble Beach and robbed it. So, I guess if we are going to leave the car in long-term parking, we
should NOT leave the registration/insurance cards in it, nor our remote garage door openers.
This gives us something to think about with all our new electronic technology.
2. GPS:
Someone had their car broken into while they were at a football game. Their car was parked on the green
which was adjacent to the football stadium and specially allotted to football fans. Things stolen from the car
included a garage door remote control, some money and a GPS, which had been prominently mounted on
the dashboard. When the victims got home, they found that their house had been ransacked and just about
everything worth anything had been stolen. The thieves had used the GPS to guide them to the house. They
then used the garage remote control to open the garage door and gain entry to the house. The thieves knew
the owners were at the football game and they knew what time the game was scheduled to finish, so they
knew how much time they had to clean out the house. It would appear that they had brought a truck to empty
the house of its contents.
Something to consider if you have a GPS: Don’t put your home address in it--put a nearby address (like a
store or gas station) so that you can still find your way home if you need to, but no one else will know where
you live if your GPS is stolen.
3. CELL PHONES:
This lady has now changed her habit of how she lists her names on her cell phone after her handbag was
stolen. Her handbag, which contained her cell phone, credit card, wallet, etc., was stolen. Twenty minutes
later when she called her hubby from a pay phone, telling him what had happened, hubby says, “I received
your text asking about our Pin number and I’ve replied a little while ago.” When they rushed down to the
bank, the bank staff told them all the money was already withdrawn. The thief had actually used the stolen
cell phone to text “hubby” in the contact list and got hold of the pin number. Within 20 minutes he had
withdrawn all the money from their bank account. Moral of the lesson:
a. Do not disclose the relationship between you and the people in your contact list. Avoid using names like
Home, Honey, Hubby, Sweetheart, Dad, Mom, etc.
b. Very important: When sensitive information is being asked through texts, CONFIRM by calling back.
c. When you’re being texted by friends or family to meet them somewhere, be sure to call them back to
confirm that the message did, in fact, come from them. If you don’t reach them, be very careful about going
places to meet “family and friends” who text you.
4. PURSE IN THE GROCERY CART SCAM:
A lady went grocery shopping at a local mall and left her purse sitting in the children’s seat of the cart while
she reached for something off a shelf... wait till you read the WHOLE story! Her wallet was stolen, and she
reported it to the store personnel. After returning home, she received a phone call from the Mall Security to
say that they had her wallet and that although there was no money in it, it did still hold her personal papers.
She immediately went to pick up her wallet, only to be told by Mall Security that they had not called her. By
the time she returned home again, her house had been broken into and burglarized. The thieves knew that
by calling and saying they were Mall Security, they could lure her out of her house long enough for them to
burglarize it.
7
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Aඌඕඑකඉඔගඡ Cඕඕඑගගඍඍ
Miscellaneous Maritime Law
Admiralty tort and contract jurisdiction extends to the operation and maintenance
of recreational and commercial vessels to the extent the activities involve a vessel
engaged in navigation on navigable waters, including their maintenance, moorage,
storage and repair. Foremost Ins. Co. v Richardson, 457 U.S. 668 (1982). A contract
to buy a boat is not within admiralty jurisdiction.
A vessel is “in navigation” from the time it is launched until the time it is a dead ship.
A vessel is any contrivance used or capable of use for transportation on water....
as long as it looks like a vessel and not a house or bathtub. Stewart v Dutra, 543
U.S. 481(2005); Lozman v City of Riviera Beach Florida, __ U.S. __ (2013) (“Not
every floating structure is a ‘vessel.’ To state the obvious, a wooden washtub, a
plastic dishpan, a swimming platform on pontoons, a large fishing net, a door taken off its hinges, or
Pinocchio (when inside the whale) are not ‘vessels,’ even if they are ‘artificial contrivances’ capable
of floating, moving under tow, and incidentally carrying even a fair-sized item or two when they do
so.”)
With admiralty jurisdiction, whether in state or federal court, comes the application of substantive
admiralty law. East River S.S. Co. v. TransAmerica DeLeval, Inc., 476 U.S. 858 (1986).
Florida’s Offer of Judgment statute is inapplicable to maritime causes of action. Nicoll v. Magical
Cruise Company, Limited, __ So. 3d __ (Fla. 5th DCA 2013); Misener Marine Construction, Inc. v
Norfolk Dredging Company, 594 F.3d 832, 841 (11th Cir. 2010), cert denied, 130 S.Ct. 3505 (2010)
(holding that the Georgia Code that provides for the recovery of attorneys’ fees by a prevailing party
is in direct conflict with the American Rule which, unless otherwise provided by maritime statutes or
contract, bars the shifting of attorneys’ fees and is a characteristic feature of maritime law); Texas A
& M Research Found v. Magna Transp. Inc., 338 F.3d 394, 405 (5th Cir 2003).
The Limitation of Liability Act, 46 U.S.C. §§ 30501-30512, includes various limitations of liability of
vessel owners. Section 30505 provides that a vessel owner can limit the owner’s liability for collision
or personal injury or death done without the privity or knowledge of such owner to the value of the
interest of such owner in the vessel at the end of the voyage (which, after a collision and involving a
sinking, can be zero).
General maritime law recognizes loss of consortium claims only for claims arising in state territorial
waters (within 3 nautical miles of shore) and only for non-seafarers (passengers, invitees, and
persons not on vessels injured by non-commercial vessel activities). Yamaha Motor Corp v. Calhoun,
516 U.S. 199 (1990).
The statute of limitation for cruise ship passenger claims is one year. Venue for cruses originating in
Florida is generally specified as the U.S. District Court for the Southern District of Florida. Maritime
law holds the operator of a vessel owes all passengers and invitees the duty to exercise reasonable
care under the circumstances to avoid personal injury and to warn of any known (or should have
known) dangers. 46 U.S.C. § 30102. Kermarec v. Compagnie Gen’l Trans, 358 U.S. 625 (1959).
Continued On Next Page . . .
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State law governs marine insurance contracts, because Congress has delegated insurance regulation
to the states by the McCarran-Ferguson Act, 15 U.S.C. § 1011 et seq, so federal preemption rules do
not apply. Wilburn Boat Co. V. Fireman’s Fund Insurance Co., 348 U.S. 310 (1955).
=======================
For more information about this area of law or committee events, contact Barbara Cook at:
barbcook@barbcooklaw.com.

EMPLOYMENT AND LABOR LAW COMMITTEE
Recent Labor and Employment Law Decisions of
the U.S. Supreme Court
The U. S. Supreme Court recently issued several opinions, including three 5-4
decisions, affecting the practice of labor and employment law.
In Vance v. Ball State University, the Court limited the scope of a company’s liability
under Title VII cases involving discrimination and harassment, by holding that a
company can only be vicariously liable for an employee’s unlawful discrimination
or harassment (directly liable for an employee’s conduct) if the employee has
authority to take “tangible employment actions” against the victim. This tends to
limit liability to traditional supervisor types. The Court’s ruling in Vance adopts a narrow definition of
supervisor, which in turn restricts the number of employees whose actions may make an employer
susceptible to vicarious liability under Title VII.
Likewise, in University of Texas Southwestern Medical Center v. Nassar, the Court required that
plaintiffs alleging Title VII retaliation claims prove that the adverse actions would not have happened
“but for” an unlawfully retaliatory motive and not merely that retaliation was “a motivating factor.” This
holding tends to restrict the types of retaliation cases that can be brought in court.
Finally, in Genesis Healthcare Corp. v. Symczyk, the Court made it easier for employers to avoid
collective actions under the Fair Labor Standards Act (“FLSA”). The collective action cannot be
maintained if the lead plaintiff is offered full settlement by the company, the trial court dismisses the
plaintiff’s claim and other plaintiff’s had not yet opted into the class.
===========
For more information about this committee and for upcoming programming, contact Bob Kilbride at
rkilbride@foxwackeen.com. Bob Kilbride is Florida Bar Board Certified in Labor and Employment
Law and a partner at Fox, Wackeen, Dungey, Beard, Bush, Goldman, Kilbride, Waters & McCluskey,
LLP.
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Professional Building For Lease
Newly renovated. Walking distance
to the courthouse. High visibility.

$1,500 per month

Call: 772-215-2757
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Please Join Us for Happy Hour!
Please join us for Happy Hour on Thursday, November 14, 2013,
at 5:30 p.m., at Spoto’s in Downtown Stuart. We will be at the
downstairs bar on the water for appetizers and libations.
Hope to see you there!
Please contact Kathryn Roegiers kroegiers@jgormanlaw.com
or Barbara Kibbey barbara.kibbey@gmail.com if you have any
questions or suggestions.

TRIAL LAWYERS COMMITTEE
All are Welcome
Please join us at our next Trial Lawyers Committee meeting on November 14, 2013,
12:00 p.m., at the Law Firm of Gunster Yoakley & Stewart, 800 SE Monterey Commons
Blvd., Suite 200, Stuart, FL, 34994. We are honored to have as our guest speaker
Circuit Court Judge James W. McCann. Lunch will be provided by Carson’s Tavern.
If attending, please RSVP as soon as possible to Florence Soto at
florence@cushniemcmahonlaw.com. I look forward to seeing you there!
Lunch is free of charge for members and $10.00 for guests.
The 2013 – 2014 dates are as follows:
2013: 11/14/13
2014: 1/9/14

12/12/13
2/13/14

3/13/14

Correction to October, 2013, SideBar Issue
Our sincerest apology for
not including the photo of
Christopher Gaston in our
October, 2013, Immigration
article. Future issues will
correctly
include
both
Committee Co-Chairs: Scott
Devore and Christopher
Gaston.

4/10/14

5/8/14

Any article appearing herein may be reproduced provided
credit is given both to the SideBar and the author of the
article. Views and conclusions expressed in articles and
ads herein are those of the authors or advertisers and not
necessarily those of the officers, directors, or staff of the
Martin County Bar Association. Further, the Martin County
Bar Association and staff do not endorse any product or
service advertised.
All advertising is subject to approval. We regret any errors
or omissions and such, if applicable, will be noted in future
issues.
Many of the professional headshot photos have been
provided courtesy of
Legal Consulting Services, Inc.
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Jඝඌඑඋඑඉඔ Rඍඔඉගඑඖඛ Cඕඕඑගගඍඍ
Fall Judicial Reception
Thank you to all the judges from the 19th Circuit, 15th Circuit, and the
Fourth District Court of Appeal, as well as our MCBA members and
guests, who were able to attend our Annual Fall Judicial Reception
held at Mariner Sands Country Club on October 24, 2013.
We are so grateful for the support of our sponsors and appreciate
the opportunity to recognize our Judiciary and new members
at this annual event. Look for a complete summary, including
photos, in next month’s issue of the SideBar.

THE MARTIN COUNTY BAR ASSOCIATION’S
2013 Fall Judicial Reception
October 24, 2013

HONORING

The Judges of the 19th Judicial Circuit

Judge Elizabeth A. Metzger
Judge Lawrence M. Mirman
Judge David C. Morgan
Judge Kathryn Nelson
Judge Robert L. Pegg
Judge Kathleen H. Roberts
Judge William L. Roby
Judge Larry Schack
Judge Darren Steele
Judge Gary L. Sweet
Judge Dan L. Vaughn
Judge Thomas J. Walsh, Jr.
Judge Joe A. Wild
Judge Philip J. Yacucci, Jr.

Chief Judge Steven J. Levin
Judge Cliff Barnes
Judge Sherwood Bauer, Jr.
Judge Robert E. Belanger
Judge Barbara W. Bronis
Judge Jerald D. Bryant
Judge Cynthia L. Cox
Judge Curtis L. Disque
Judge Dwight L. Geiger
Judge Robert A. Hawley
Judge Paul B. Kanarek
Judge James W. McCann
Judge F. Shields McManus
Judge Robert R. Makemson

Fourth District Court of Appeal Judges
Chief Judge Dorian K. Damoorgian
Judge Martha C. Warner
Judge W. Matthew Stevenson
Judge Robert M Gross
Judge Carole Y. Taylor
Judge Melanie G. May

Judge Cory J. Ciklin
Judge Jonathan D. Gerber
Judge Spencer D. Levine
Judge Burton C. Conner
Judge Alan O. Forst
Judge Mark W. Klingensmith

and

The New Members of the Martin County Bar Association
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Your Invited to Our
Annual Canoe Trip
• COST: MCBA Members & their guests free if you reserve on or before
Nov 1; after Nov 1, $60 per canoe.
• Limit 2 people per canoe (excludes children under 12).
• Bring your own camping gear and lunch. Dinner & Breakfast will be
provided by the MCBA. If you need to rent camping gear, please contact
Preethi Sekharan at psekharan@gunster.com for more information.
• Those who are brave enough to venture out will get to enjoy a special
breakfast cooked by our very own Circuit Judge William Roby!
To reserve a canoe, please send your check made payable to the MCBA to:
Preethi Sekharan
c/o Gunster, Yoakley & Stewart
800 SE Monterey Commons Blvd. Suite 200
Stuart, FL 34996
For more information about the Canoe Trip, please contact Preethi Sekharan at:
Tel (772) 288-1980
E-mail: psekharan@gunster.com

Hope to See You There!
Co-Sponsored by:
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We Co-Counsel Cases Throughout Florida

Palm Beach Gardens, FL  561-515-1400  LEOPOLD-LAW.COM
PRODUCT LIABILITY MANAGED CARE ABUSE CLASS ACTIONS
CATASTROPHIC INJURY ANTITRUST LITIGATION BUSINESS & CONSTRUCTION LITIGATION

www.martincountybar.org
Do you know your financial advisors?
Jay has over 17 years of experience in the Financial Services
industry. He has a wide range of knowledge that he has
developed over his career through hands on experience
as well as continued education. Jay works with his clients
to develop and maintain their investment and financial
planning strategy. He believes that communication with
clients is the key to financial success, and he tries to educate
as well as enforce a disciplined approach on a regular basis.
Jay graduated from Stetson University with a Bachelor of
Arts degree in Political Science and a minor in Business Law.
He currently holds a series 7, 8, 24, 52, 63, and 65 licenses as
well Health, Life, and Variable Annuity Insurance licenses.
Jay also is a Certified Financial PlannerTM and is recognized
Jay Chapman, CFP®
by the Certified Financial Planner Board of Standards. The
CFP® certification identifies true professionals in one of the fastest growing industries.
He is local to Stuart and a graduate of Martin County High School. Jay is very involved
in the community. Currently, Jay serves as the President of the Board for the Children’s
Emergency Resources, and continues to help raise money for local events to help
individuals in Martin County who have been subjected to personal tragedy.
453 SE Riverside Dr., Stuart, FL

Circuit Civil Certified Mediator
Appellate Certified Mediator
Mediating throughout the
19th Circuit
Tel. No. 772 283 5438
Fax. No. 772 283 5438
mgholleran@bellsouth.net

Mediations may be conducted:
For your convenience at your offices, or

(772) 223-9686

www.fogelcapital.com
jay@fogelcapital.com

MARTIN G. HOLLERAN

TCN2836084

offices across from the Courthouse in Stuart
15
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Pකඊඉගඍ, Tකඝඛග Lඉඟ & Gඝඉකඌඑඉඖඛඐඑ Cඕඕඑගගඍඍ

Please Join Us!
The next Probate, Trust & Guardianship Committee meeting will be held
from 12:00-1:00 p.m. on November 14, 2013, at the offices of Fox, Wackeen,
et al. (The Tower Building at Willoughby Commons, 3473 SE Willoughby
Boulevard, Stuart.) Lunch will be provided as usual. Edmund Sikorski will
be presenting a 50-minute discussion on Estate Administration and Estate
Planning Mediation. We are in the process of having the presentation
approved for CLE credit.
If you plan on attending, please RSVP to rshaffer@jfpalaw.com by
November 6 th at the latest.

Cඖඛගඑගඝගඑඖ Wඍඍඓ Cඕඕඑගගඍඍ
constitution week 2013
On September 17, 1787, after a long summer of fevered debate, the Constitution
of the United States of America was signed by delegates from twelve states
(Rhode Island did not send any representatives). As noted in Catherine Dinker
Bowen’s Miracle at Philadelphia, James Madison, “the Father of the Constitution,”
remarked upon Benjamin Franklin’s reaction in observing other members signing
the document:
Doctor Franklin looking towards the Presidents chair, at the
back of which a rising sun happened to be painted, observed
to a few members near him, that painters had found it difficult
to distinguish in their art a rising sun from a setting sun. I
have, said he, often and often in the course of the session, and the
vicissitudes of my hopes and fears as to its issue, looked at that behind
the President without being able to tell whether it was rising or setting:
But now at length I have the happiness to know that it is a rising and
not a setting sun.
Two hundred and twenty-six years later, that sun continues to rise, although there are a number of
days when the clouds may obscure that reality. One need only look at developments around the
world, particularly the Middle East, to gain a better appreciation for our form of government. As
Winston Churchill noted following World War II, “Democracy is the worst form of government, except
for all those other forms that have been tried from time to time.”
Continuing a tradition started in 2005, lawyers and judges made presentations at our local schools
as part of the Martin County Bar Association’s Constitution Week program. During these nine years,
Continued On Next Page . . .
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over 100 lawyers and judges have made over 400 presentations to thousands of our children.
This year alone, there were over 60 presentations. I’d like to thank Maggie Molina, J.A. to Judge Bill
Roby, for handling the logistics, and making and receiving many, many phone calls and e-mails to
ensure that volunteers were matched with schools and time slots. I know what a difficult task this
can be, and we are grateful that Tiffany Allgaier from the School Board assisted Maggie in connecting
with the schools.
The following individuals (if I missed anyone, please let me know) volunteered their time and energy
this year, some for multiple hours of class time:
Chief Judge Steven Levin, Judge Alan Forst, Judge Darren Steele, Judge Kathleen Roberts,
Christopher Baehman, Kristin Bishop, Arthur Brandt, Laurie Ehler Buchanan, Barbara Kreitz
Cook, Joshua Deckard, Guy DiMartino, Jami Duckson, Manuel Farach, Barbara Kibbey,
Robert Kilbride, Christine Moreno, Michael McNicholas, Lance Richard, Jean Laws-Scott,
Gloria Seidule, Jordan Showe, Steve Simon, Michael Spotts, William Swift, Mark Teplitz, Glenn
Webber, and Linda Weiksnar.
The goal of the presenters was to give the students some sense of the document (and its amendments)
that afford them the liberties and rights that are so often denied to citizens of other nations. I always
like to end my presentation by retelling the story of Watergate, when nine Supreme Court justices,
including four that had been appointed by President Nixon, ordered the president to hand over
incriminating tapes to the Congressional committee and counsel that was investigating actions of the
executive branch. I note that, in many other countries, such a court order would be ignored by the
leader of the country’s executive branch, the military would be sent into the streets, and the justices
and the leaders of the legislature would be arrested or possibly executed. Out of respect for the
Constitution (in contrast to some of his earlier actions) and it’s delineation of the powers afforded
to the three branches of government, Nixon obeyed the Supreme Court’s order and, days later,
resigned.

I recently saw a wall calendar that details dates of importance in September. The calendar’s publisher
notes Labor Day, the Jewish holidays, Patriot Day, and “Independence Day”--Mexican Independence
Day on September 16. No mention of “Constitution Day and Citizenship Day” on September 17. I
find that incredible.
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Jඝඛගඑඋඍ Tඍඉඋඐඑඖඏ

We Want You!
For information about Justice Teaching, please contact Judge Roby at:
772-288-5560, robyw@circuit19.org
or visit the website at: http://www.justiceteaching.org.

Follow financial principles, not
fads or trends.
Discover the power of planning with a
Northwestern Mutual Financial Representative.
Together, we’ll design a disciplined and balanced
approach that keeps you on solid financial footing,
so you can take advantage of life’s opportunities.
Who’s helping you build your financial future?

Brooke W McKernan
Financial Representative
(561) 284-8112
brookemckernan.com

05-3054 © 2013 Northwestern Mutual is the marketing name for The Northwestern Mutual Life
Insurance Company, Milwaukee, WI (NM) (life and disability insurance, annuities) and its
subsidiaries. Northwestern Mutual Investment Services, LLC (NMIS) (securities), a
subsidiary of NM, broker-dealer, registered investment adviser, and member of FINRA and
SIPC. Brooke W McKernan, Insurance Agent(s) of NM. Brooke W McKernan, Registered
Representative(s) of NMIS. NCAA® is a trademark of the National Collegiate Athletic Association.

Law Office Of

Stephen M. Lewen
Social Security Disability
& Supreme Court Certified
Circuit Civil Mediator Representing
the injured & disabled
for over 33 years.
10 SE Central Parkway, Suite 230
Stuart, FL 34994
Telephone: 772-288-1300 | Fax: 772-288-2135
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Aඍඔඔඉගඍ Cඕඕඑගගඍඍ
To All Members of the Committee and
New & Established MCBA Members:
Take note, November 20, 2013, will be a historic day! On that date at 10:00 a.m.,
the FOURTH DISTRICT COURT OF APPEAL will have live oral argument at the
Martin County Courthouse, Courtroom A1-4. The panel of Judges for this session
is Hon. Martha C. Warner, Hon. Burton C. Conner and Hon. Alan O. Forst.
All three judges originated from the Nineteenth Circuit, and having all three sit
together in Martin County for Oral Argument is a first-time event! Please mark your
calendars and attend this noteworthy event.

Fඉඕඑඔඡ Lඉඟ Cඕඕඑගගඍඍ
To All Members of the Committee and
New & Established MCBA Members:
The Family Law Section will be having a lunch meeting on Wednesday, November
13th, at noon at the offices of Crary Buchanan, 759 SW Federal Highway, Suite
106. Speaker will be announced shortly via e-mail. CLE credit is anticipated.
Please RSVP to Susan at Susan@crarybuchanan.com.
On Thursday, December 12th (note the different day of the week), the Hon. Wendy
Werb will be joining us to discuss “Practicing in Front of the Magistrate, Ins and Outs of the Werb
Courtroom.” Please join us for lunch and RSVP as above.

Lady Lawyers Luncheon

Join Us!
Lady Lawyers meet for lunch on the last Friday of each month.
Call Donna DeMarchi at 287-2600 for more information.
Join us at Bru’s Room this month (Noon).
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Rඍඉඔ Eඛගඉගඍ ඉඖඌ Cඕඕඍකඋඑඉඔ Lඑගඑඏඉගඑඖ Uඌඉගඍ
Real Property and Business Litigation Summary Report
Steinberg v. Winn-Dixie Stores, Inc., --- So.3d ----, 2013 WL 4525305 (Fla. 4th
DCA 2013).
Pursuant to Rule Regulating the Florida Bar 4–3.7, an attorney who has personal
knowledge of the facts of a case can be disqualified only if the attorney is a necessary
witness on behalf of her client. Generally, disqualification should not occur if the
opposing party calls the lawyer as a witness.
Yang v. Sebastian Lakes Condominium Ass’n, Inc., --- So.3d ----, 2013 WL
4525318 (Fla. 4th DCA 2013).
Merely uttering the “magic words” under Fla. Stat. §90.803(6)(a) is not sufficient; a witness must be
able to testify as to the foundation of the business records.
In re Hood, --- F.3d ----, 2013 WL 4574249 (11th Cir. 2013).
The act of filling in blanks in a preprinted pro se bankruptcy petition is not drafting or “ghostwriting” in
violation of Rule Regulating the Florida Bar 4–1.2(c).
Port Marina Condominium Ass’n, Inc. v. Roof Services, Inc., --- So.3d ----, 2013 WL 4726923 (Fla.
4th DCA 2013).
An action against a supplier for the implied warranty of fitness and merchantability for condominiums,
Fla. Stat. §718.203, must allege the defendant is a supplier of materials to a condominium; the
materials fail to conform to the generally accepted standards of merchantability applicable to goods of
that kind, or fail to conform to the requirements specified in the contract, and the failure of the goods
to conform is a proximate cause of the plaintiff’s damages.
Turton v. Singer Asset Finance Co., L.L.C., --- So.3d ----, 2013 WL 4727388 (Fla. 4th DCA 2013).
Statements in employment contracts do not constitute terms of employment, i.e., do not give rise to
enforceable contract rights unless the statement induces an employee to refrain from acting separately
from contract duties. Summary judgment regarding a plan is improper when impossible to determine
whether intent was to induce merely to motivate employees or prevent them from exercising a right
to terminate employment.
Williams v. Washington, --- So.3d ----, 2013 WL 4996466 (Fla. 1st DCA 2013).
Summary judgment is a pretrial mechanism that cannot be invoked after trial.
New Jerusalem Church of God, Inc. v. Sneads Community Church, Inc., --- So.3d ----, 2013 WL
4859091 (Fla. 1st DCA 2013).
Florida follows the “deference approach” with regard to interchurch property disputes such that courts
will generally defer to the hierarchical church’s decision.
McGee v. Commonwealth Land Title Ins. Co., --- Fed.Appx. ----, 2013 WL 4850298 (11th Cir. 2013).
Under Fla. Stat. §718.110(10), a Declaration of Condominium is effective to create a condominium
notwithstanding defects in the declaration unless an action challenging the condominium is brought
Continued On Next Page . . .
within three years.
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Cricket Properties, LLC v. Nassau Pointe at Heritage Isles Homeowners Ass’n, Inc., --- So.3d ----,
2013 WL 5288863 (Fla. 2d DCA 2013).
Community association covenants are not eliminated by a tax deed sale under Fla. Stat. §197.573(2),
but any outstanding association liens or dues are eliminated.
CVS EGL Fruitville Sarasota Fl, LLC v. Todora, --- So.3d ----, 2013 WL 5225769 (Fla. 2d DCA 2013).
Property appraiser assessments are reviewed by using only the standards set forth in Fla. Stat.
§194.301; the “any reasonable hypothesis” standard for upholding tax appraiser assessments is
legislatively abolished.
JPMorgan Chase Bank, Nat. Ass’n v. Bigley, --- So.3d ----, 2013 WL 5226054 (Fla. 3d DCA 2013).
Private postage meter stamp is competent evidence that can rebut the presumption created by the date
of certificate of service on a court paper.
In re Amendments to Florida Small Claims Rules, --- So.3d ----, 2013 WL 5355064 (Fla. 2013).
The Small Claims Rules are amended to clarify that equitable relief can be sought in Small Claims
Court when a party can testify telephonically and when non-lawyers can represent a company.
Focht v. Wells Fargo Bank, N.A., --- So.3d ----, 2013 WL 5338048 (Fla. 2d DCA 2013).
Standing at time of filing suit must be conclusively proven notwithstanding that standing at time
judgment is undisputed. The Second District Court of Appeal certifies the following question of great
public importance:
CAN A PLAINTIFF IN A FORECLOSURE ACTION CURE THE INABILITY TO
PROVE STANDING AT THE INCEPTION OF SUIT BY PROOF THAT THE
PLAINTIFF HAS SINCE ACQUIRED STANDING?
Premier Finishes, Inc. v. Maggirias, --- So.3d ----, 2013 WL 5338052 (Fla. 2d DCA 2013).
A contract entered into by a party using a fictitious name is enforceable; a trial court must conduct an
evidentiary hearing in a construction lien case to determine whether there has been any adverse effect
of using a fictitious name in a construction contract.
Board of Trustees of Internal Imp. Trust Fund v. Walton County, --- So.3d ----, 2013 WL 5302580
(Fla. 1st DCA 2013).
An inverse condemnation proceeding is an in rem action subject to the Local Action Rule requiring
actions to be brought in the county where the land in question lies.
=============
Manuel Farach is Of Counsel to Richman Greer, P.A. in West Palm Beach and practices in the areas of
Real Estate, Business Litigation and Appellate Law. Request the Weekly Update by sending an email
to mfarach@richmangreer.com and writing “Request Update” in the subject line.
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News From Y
Your Friendly Neighborhood Bar
Andrea Johnson White, Esq., is proud to announce that she is now a Florida Supreme Court Certified
Family Mediator and is now scheduling Mediation throughout the Treasure Coast and Palm Beach
County.

Leonard P. Haberman, Esq., a former solo plaintiff practitioner of medical malpractice and general
personal injury, has joined The Law Offices of Craig Goldenfarb, P.A., as a Civil Trial Lawyer. Mr.
Haberman has tried over 30 cases to verdict, and led over 300 arbitration cases spanning three states
in his 20-year career.
Philip DeBerard, III. welcomes his son, Philip DeBerard, IV. as the firm's newest Associate.
Philip IV. Will be assisting his father in the area of Personal Injury while also responsible for
Criminal Defense and Business Dispute resolution.

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.
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Bඉඖඓකඝගඋඡ Lඉඟ Cඕඕඑගගඍඍ
SHOULD I FILE A CHAPTER 12 BANKRUPTCY?*
If you are a farmer (or make a living by fishing), you should know about Chapter 12 of
the U.S. Bankruptcy Code. Also called Farm Bankruptcy, Chapter 12 is debt relief for
farmers, allowing them to save their farms by reorganizing their debts.
An individual or married couple who farm can file Chapter 12, but so can a farm
corporation, LLC, or partnership. There are some requirements to file a successful
Chapter 12. You must have regular annual income, your debts cannot exceed
$4,031,575 (adjusted yearly), and over 50% of your debts must have been related to
the farming operation. In addition, if you are an individual or a couple, over 50% of your
gross income must come from farming operations.
Farm Bankruptcy was first added to the Bankruptcy Code in 1986. In the 1980’s, there were many bank
failures, and credit all but dried up for farmers. The result was a farm crisis. Chapter 12 Farm Bankruptcy
was supposed to be a temporary emergency response, but was periodically extended. In 2005 when
Congress passed a major overhaul of the Bankruptcy Code, making it harder and more expensive for
consumers to file for bankruptcy, they actually strengthened Chapter 12 and made it permanent.
The most powerful tool found in a Chapter 12 is the ability to redo or modify any secured debt. This includes
mortgages and loans on livestock, crops and equipment. All aspects of the loans can be modified into
what is effectively a new loan. The interest rate can be lowered. The principal balance can be decreased
down to the value of the collateral. The term of the loan can be increased. Any arrears will disappear into
the new modified loan.
This ability to modify ANY secured loan in Chapter 12 is one of the major advantages of Chapter 12 over
Chapter 13. Others include: There is no required “means test” in a Chapter 12; you do not have to get
a court order extending the automatic stay beyond 30 days if you were in a previous Chapter 12; The
eligibility limits are greater than in a Chapter13.
Family farmers are a dying breed. The continued access farmers have to Chapter 12 bankruptcy has
allowed many farmers to get through tough economic times and continue their family farm business and
way of life.
Need more information? Contact Jon Martin at 772-419-0057 or consider attending any of the following
Bankruptcy meetings:
•

American Bar Association ABA Business Law Section “What Every Business Lawyer Should Know
about Bankruptcy” ABA – 2013 Business Bankruptcy Fall Committee on October 31-November 2,
2013, at the Atlanta Marriot Marquis, 265 Peachtree Center Ave., NE, Atlanta, GA 30303

•

ABI 10th Annual Complex Financial Restructuring Program on November 7, 2013, at The Wharton
School, The University of Pennsylvania, Philadelphia, PA

•

ABI 10th Annual Corporate Restructuring Competition on November 7-8, 2013, at The Wharton
School, The University of Pennsylvania, Philadelphia, PA

•

ABI 25th Annual Winter Leadership Conference on December 5-7, 2013, at the Terranea Resort,
Rancho Palos Verdes, CA

*This month’s article comes courtesy of the Bankruptcy Law Network.
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Sඋඐඔඉකඛඐඑ Cඕඕඑගගඍඍ
MCBA To Award Scholarships to Local High School Students
CRITERIA: 2014 graduating high school senior from Martin County High School,
South Fork High School, Jensen Beach High School, Spectrum or Clark Advanced
Learning Center pursuing a career as a lawyer, paralegal/legal secretary, police officer,
forensic scientist, private detective, clinical social worker, court reporter, social service,
youth counseling, parole/probation officer, or other law related field; minimum 3.0 GPA.
Scholarships will be given to the most qualified candidate(s) regardless of school. For
more information or for questions, see Scholarship link at www.martincountybar.org.
AWARDS: $5,000 or more to be distributed among selected winners (one-time award each)
DEADLINE: December 1, 2013
REQUIRED FORMS:
•
Standard School Application;
•
Description of career ambitions, including intended career; and
•
1,000-2,500 word essay on one of the following topics: (1) Identify what you believe to be the most
important right provided by the U.S. Constitution (and the Amendments to the U.S. Constitution) and
explain why you believe in the importance of that right;– OR - (2) Compare and contrast the United States’
three branches of government and their balance of powers with that of another country that does not
have this structure – OR - (3) Argue why a minor student be given his or her rights, including a “Miranda”
warning and the right to have a parent present, before being questioned by police on school grounds, and
identify/develop the best arguments why a minor should not be given such rights. NOTE: Plagiarism will
be grounds for immediate disqualification.
APPLY TO: Guidance Office

2014 PRO BONO SERVICE AWARDS NOMINATIONS DUE BY NOV. 12
Each year, the Supreme Court of Florida and The
Florida Bar give special recognition to lawyers, legal
groups and a member of the judiciary who have freely
given their time and expertise in making legal services
available to the poor. The pro bono service awards
ceremony will be held at the Florida Supreme Court at
3:30 p.m., Thursday, Jan. 30, 2014. Nominations must
be received by November 12, 2013. Nomination forms
and descriptions are available at www.floridabar.org
for six award categories.
For additional information, contact public information
coordinator Dorohn A. Frazier at The Florida Bar,
(850) 561-5764 or dfrazier@flabar.org.
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Pක Bඖ Cඕඕඑගගඍඍ

Pro Bono Attorneys Recognized at the
Judicial Reception
On October 24, 2013, Florida Rural Legal Services (FRLS)
and the Martin County Bar Association recognized five
Martin County private attorneys who have demonstrated an
outstanding commitment to the Nineteenth Judicial Circuit
Pro Bono Project by providing free civil legal assistance to
low income, elderly, and disabled residents of Martin County.
Private Attorney Involvement (PAI) is crucial to achieving our mission to provide quality civil legal
advice, representation, and education for low income people and communities. FRLS is dedicated
to working with the private bar. This partnership between FRLS and private attorneys ensures that
our most vulnerable citizens are able to have the best legal representation possible. Our deepest
gratitude to our 2013 award recipients for significant contributions made by members of the Martin
County Bar Association through pro bono legal aid to the indigent:

Jason D. Berger, Esq.

Christopher A. Gaston, Esq.

Joseph Gufford, III, Esq.

Joseph R. Greco, Esq.

Mark Miller, Esq.

Without the generosity of local attorneys willing to volunteer through FRLS, equal access to
the court for low income, elderly, and disabled clients would not be possible.
If you have any questions about the 19th Circuit Pro Bono Project, or are available to assist
with a case, please contact Carolyn Fabrizio at carolyn.fabrizio@frls.org or Jane Cornett at
jcornett@bplegal.com.
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Pඉකඉඔඍඏඉඔ Cඕඕඑගගඍඍ
Join Us!
Happy Thanksgiving to All! The Paralegal Committee is
pleased to announce that Jason D. Berger, Esquire, of
the Law Offices of Jason D. Berger, P.A., will be our next
guest speaker. The topic is Family Law/Criminal Law
Crossover Issues.
The meeting date is December 10, 2013, at 5:30 p.m.,
and the location is Manero’s in Palm City. For the early
birds, the buffet and beverages are open at 5:00 p.m. Please share this
meeting with anyone who you may feel would benefit from attending. Please RSVP at
mcbaparalegalcommittee@gmail.com.
1 General CLE credit has been granted by the Florida Bar. Thank you, and have a safe
and happy Holiday/Thanksgiving Season.

Sඕඉඔඔ & Sඔ Pකඉඋගඑඋඍ Cඕඕඑගගඍඍ
SEE THE FLORIDA BAR WEBSITE FOR
FREE CLE LOMAS COURSES:
View and order LAW OFFICE MANAGEMENT AND ACCOUNTING SYSTEM
(LOMAS free online), on-demand CLE Courses. Many of the courses listed
below usually are available free and online. All LOMAS courses are approved
for CLE course credits.

•
•
•
•
•
•
•

• ABC’s of Starting and Managing Your Law Practice Building Business in a
Down Economy
• Building the Small Firm Marketing Program: From Planning to Ethical,
Effective Action
Developing a Business Plan for the Start-up Law Firm
Law Firm Financial Management for the Non-Financial Professional
Lawyer As Employer
Maintaining a Trustworthy Trust Account
Managing Business Risk in the Law Firm
Professional Liability Insurance: Everything You Need to Ask
Technology Planning for the New Law Practice Working in the Cloud: It’s the
latest; it’s the Greatest; Or Is It?

For questions or for more information, contact me at: jason@JasonBergerLaw.com.
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Sගඝඉකග Lඉඟ
Oඎඎඑඋඍ Sඐඉකඑඖඏ
Oඎඎඑඋඍ Sඐඉකඑඖඏ ඛඉඋඍ ඉඞඉඑඔඉඊඔඍ ඉඋකඛඛ
ඎකඕ ගඐඍ Cඝකගඐඝඛඍ එඖ Sගඝඉකග
Iඖඋඔඝඌඍඛ කඑඞඉගඍ ඎඎඑඋඍ, ඛඐඉකඍඌ
කඍඋඍගඑඖ ඉකඍඉ, උඖඎඍකඍඖඋඍ කඕඛ
ඉඖඌ උඑඍක. N Dඍඛඑග.
Rඍඖග ඕඖගඐ-ග-ඕඖගඐ.
Eචඋඍඔඔඍඖග කඍඎඍකකඉඔ කගඝඖඑගඑඍඛ
ඎකඕ උඝකකඍඖග ඉගගකඖඍඡඛ.
Cඖගඉඋග: Cඐඝඋඓ Gඍඉකඡ
(772) 288-4059
උඐඝඋඓඏඍඉකඡ@ඡඕඉඑඔ.උඕ

Personal Injury
Trial Attorney

Jൺർ Sඈൻൾඅ
Bඉකඌ Cඍකගඑඎඑඍඌ Cඑඞඑඔ Tකඑඉඔ
Lඉඟඡඍක

Sඋඐඟඍඌ, Aඌඉඕඛ, Sඊඍඔ & MඋGඑඖඔඍඡ

561-694-6079
jsobel@schwedlawfirm.com
Offices in Palm Beach Gardens and Stuart
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PERFECTLY LEGAL
OFFICE SOLUTIONS, LLC

Over 25 years of Legal Assisting experience on
the Treasure Coast
Notary Public, State of Forida

Shaun Kelly,
Legal Assistant
Providing Services to the Legal Community
772-349-5519
Shaun@PerfectlyLegalOS.c om
www.Perfectlylegalos.com
Find me on Facebook!
Providing the following services:
• On-site or Pick-up/Drop Off
• Overﬂow Work
• Special Projects
• Vacation/Leaves
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Are you trying to handle a Personal Injury Case?
A Cardiologist
shouldn’t
do eye
surgery.

A Plumber
shouldn’t
fix your car.

Non-Personal Injury Lawyers shouldn’t
take on Personal Injury Cases.

Refer the case to us and earn a 25% referral fee.
Personal Injury Law is not “easy money” and
the insurance companies don’t just roll over.
At the Law Offices of Craig Goldenfarb, we treat our referral attorneys like GOLD:
t 8FMMUSBWFMUPUIFDMJFOUPSZPVS
PďDFUPTJHOVQUIFDBTF
t :PVXJMMTJHOUIFDMJFOUT
DPOUSBDUXJUIPVSPďDF
t 8FMMTFOEZPVBDPQZPGPVSEFNBOE
MFUUFSUPUIFJOTVSBODFDPNQBOZ

t$BS"DDJEFOUT
t'BMMTBOE1SFNJTFT-JBCJMJUZ

t 8FMMSFHVMBSMZJOGPSNZPVPG
UIFTUBUVTPGOFHPUJBUJPOT
t 8FMMTFOEZPVUIFDMPTJOHTUBUFNFOU
UPTJHO XIJDITIPXTZPVFYBDUMZ
IPXNVDIUIFDBTFTFUUMFEGPS
t 8FMMTFOEZPV PSFWFOIBOEEFMJWFS 
ZPVSSFGFSSBMGFFRVJDLMZ

t.FEJDBMBOE-FHBM.BMQSBDUJDF
t/VSTJOH)PNF"CVTFBOE/FHMFDU

If you would like to establish a referral relationship, contact our Marketing Director, Tom Copeland, at
(561) 727-3140 or TCopeland@800GOLDLAW.com to schedule a lunch with Mr. Goldenfarb.

561-697-4440 or 800-GOLD-LAW
www.800GOLDLAW.com
Main Office:1BMN#FBDI-BLFT#MWEt4VJUFt8FTU1BMN#FBDI
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Martin County Chapter of the
Florida Association for Women Lawyers (FAWL)
Please join us for a Luncheon on November 7, 2013
12:00 p.m. to 1:00 p.m
McCarthy, Summers, Bobko, Wood, Norman,
Bass & Melby, P.A.,
2400 S.E. Federal Highway, 4th Floor, Stuart, FL
at the Law Office of
For a presentation on:
“Women & Financial Security. Who Understands Your Financial Values?”
-Presented by Brooke Williams McKernan
Northwestern Mutual | The McKernan Financial Group
Please RSVP by November 5 to Peggy Wood at MEW@mccarthysummers.com.

Thank you again to all those who joined us for our Happy Hour Event at Spoto’s on
October 2, 2013. We had a great time and were successful in raising almost $700 plus
much needed supplies for Molly’s House.
Thanks again to the sponsors of the Happy Hour Event!

Bob Castellano, GRI
(772) 285-3047
Realtor® Graduate Realtor Institute
Director, Realtor Association of Martin County
Maryellen Castellano, Realtor ®
(772) 486-6309
Caring for our customers and our community

Reminder:
Have you joined or renewed your membership with FAWL? Please feel free to contact Heather
Bridwell at heatherbridwell@stuart-law.net, or visit www.FAWL.org to check the status of your
membership. We have an exciting year planned for all of our members!

30

Tඐඍ Sඑඌඍ Bඉක - Nඞඍඕඊඍක 2013

Mrachek,
ek Fitzgerald
Fitzgerald, Rose
Rose, Konopka and Dow is prou
proud to
announce two new additions to the Firm, Gregory S. Weiss
and Daniel A. Thomas, who joined the Firm as shareholders effective October 1, 2013.

Chinese drywall.

Greg rejoins the Firm after a five-year hiatus during which
he honed his trial skills with the local firm Leopold Law,
P.A. Greg's trial practice is focused on contingency and
hourly rate commercial, intellectual property and select
class action litigation. Greg recently settled a $24 million
class action for South Florida homeowners affected by

Dan also is an accomplished trial attorney who specializes in Construction Litigation. Dan
is Board Certified in Construction Law by the Florida Bar. Dan was selected by his peers for
inclusion in The Best Lawyers in America© 2014 for Commercial and Construction Litigation,
for the second consecutive year. He joins the Firm after practicing with Leopold Law and
Gunster Yoakley.
Both Greg and Dan are graduates of University of Florida Levin College of Law and have an
AV Preeminent rating from Martindale Hubbell.
"When we began looking to grow our Firm, we sought out the very best trial lawyers and advocates in their respective fields. Greg and Dan were at the very top of a short list. They have
demonstrated the highest ethical standards coupled with exceedingly good results for clients,"
noted Scott Konopka, one of the Firm's founding members and the managing shareholder in
the Stuart office.
About the Firm: MFRK&D is a litigation boutique with 11 lawyers serving clients throughout
Florida and the country from offices in West Palm Beach and Stuart. The Firm's lawyers
routinely appear before judges in state and federal trial courts and appellate courts, including bankruptcy courts, and arbitration proceedings, primarily focusing on complex business
litigation matters; intellectual property litigation; corporate, partnership, land trust and LLC
disputes, including shareholder derivative actions; construction litigation; real estate, zoning,
environmental and land use disputes; bankruptcy and creditor's rights; professional malpractice; employment and trade secret litigation; securities arbitrations and litigation; class actions;
and probate, trusts and estates litigation matters. www.mrachek-law.com.
Stuart
West Palm Beach
1000 SE Monterey Commons Blvd.
505 S. Flagler Drive, Suite 600
Suite 306
West Palm Beach, FL 33401
Stuart, FL 34996
T: (561) 655-2250
T: (772) 221-7757
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Gulfstream Business Bank’s newest L.A.W. Service for your practice.
Gulfstream is a locally owned
niche bank that focuses on
professionals and business
owners.

• E-mail sent to office manager for
wire transfer

We have designed
(Lawyer’s Automated Wire
System) L. A.W. Service to help
you meet your practice’s
growing financial needs.
Call us and find out how many
ways we can help a professional
practice like yours!
Here is what L.A.W.
can do for you!
• Automated fax confirmation
for any wire transfers

• Receipt provides date, beneficiary
information and a tracking
number
• Template format to allow for
repetitive recipients
• Uses ABA confirmation tables
to reduce errors
• Interfaces with our on-line wire
transfer system
• Acceptance of fax requests for
outgoing wires
George Haley Roy Warren
772-426-8155 772-426-8160 • Call back to verify authenticity
Jocelyn Lane
772-426-8154

2400 SE Monterey Road
Stuart, Florida
772-426-8100

250 S. Central Blvd
Jupiter, Florida
561-354-4200

9815 South US Hwy. #1
Port St. Lucie, Florida
772-408-5940

909 SE Fifth Avenue
Delray Beach, Florida
561-665-4200

BUSINESS & PROFESSIONAL BANKING • INVESTMENT MANAGEMENT SERVICES
• CASH MANAGEMENT • RESIDENTIAL MORTGAGES

www.gsbb.com • info@gsbb.com
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SOCIAL COMMITTEE
Please Join Us – Save the Date!
The 2014 MCBA Installation Banquet will be held on Saturday,
May 17, 2014. We hope you will join us at Mariner Sands Country
Club for a fun night of good food, refreshing drinks, dancing,
casino, jazz, and more! Look for more information coming soon!
Please save the date.
We are organizing a holiday charity event to be held on December 3rd
to benefit United Way’s White Dove Project and Toy Drive. An
invitation will be emailed to all MCBA members once the details
have been confirmed.
If you have any comments or questions, please do not hesitate to contact Barbara Cook at
barbcook@barbcooklaw.com or Elizabeth Hunter at ehunter@sheilabiehl.com. We look
forward to another great year of interesting programs and fun events!
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THE ROOT OF MEDIATION IMPASSE: CASE VALUATION
PART 2 OF 2
Submitted by: Edmund J. Sikorski, Jr.
Up to this point in time, the traditional methods of Damage Valuation have been comprised of:
• THE MULTIPLIER
The multiplier is Direct Damages x XYZ (i.e. 3, 4, or 5). While this approach is simple and of longstanding use, it is severely limited by the arbitrary selection of the multiple used.
• THE DECISION TREE
The decision tree is a probability diagram of possible litigation outcomes derived from the
assignment of percentages to possible jury verdicts. While instructive, this approach is also highly
dependent on a somewhat arbitrary selection of BOTH damage expectations AND assessment of
individual attorney experience and confidence.
• PRIOR JURY VERDICTS AND SETTLEMENTS
Jury verdict and settlement research is now more widely available to both plaintiff and defense than ever before
at affordable prices. LexisNexis touts a content fabrication system that runs on a petabyte of storage capable
of 10,000 calculations per second. (A petabyte equals about 1 trillion kilobytes. Apollo 11 ran on 74 kilobytes
and could preform 50 calculations per second.) (ABA Journal May 2013, HOW LAWYERS ARE MINING THE
INFORMATION MOTHER LODE FOR PRICING, PRACTICE TIPS AND PREDICTIONS.) Utilizing this process
removes reliance on personal estimations; however, no prior case has exactly the same facts and issues, as all
cases are in fact unique. It is, therefore, impossible to measure the impact of all the variables involved in the case
at hand.
• COMPUTER MODELS
Most insurance carriers utilize either proprietary or purchased software programs that use a point system to
calculate settlement values. Such systems utilize huge databases of information on a spectrum of losses and
valuations to derive end monetary values that include the litigation experience history of attorneys representing
claimants. However, this approach still suffers the same deficiency of assigning somewhat arbitrary values and
discount probabilities depending on the assessment of the individuals inputting the data. As in all such systems,
the maxim of “garbage in – garbage out” is observed.
The common goal of the foregoing methods is to formulate a “best guess” of the amount a jury of peers would award if
the case at hand were to proceed all the way to verdict. These methods all have the shortcomings stated and fall short
of predicting what happens in the minds of actual jurors. In an effort to obtain that critical information, the concept of
conducting Mock Trials has emerged, as has the concept of Focus Group Mediation.
• MOCK TRIAL
Mock trials can take many forms all the way from simple presentation of one side of the case to an assembly of
mock jurors to practice summary trials. This process may also suffer the deficiency of the absence of a presentation
from the “other side,” presentation of the “other side” by someone other than the “other side” (it is impossible for
someone other than the opposing party to faithfully represent the other party’s case), or getting the other side to
actually agree to a practice trial, including the expense of a leased mock trial facility and a person to act as a judge.
• FOCUS GROUP MEDIATION
Bring the jury into the mediation. Stop the game of second-guessing jury verdict valuation.
Why does mediation fail? A not so obvious explanation is that the parties enter into the mediation negotiation
process with overconfidence and a “mind-set” that is adversarial rather than conciliatory. Focus Group Mediation
provides a service allowing for presentation of the entire story to a panel of up to 21 jurors, trial consultant facilitation
and input, optional videography of the deliberations and/or confidential split panel evaluations with traditional
caucus-based mediations that follow. This process is designed to take the guesswork out of the valuation question
in a mediation setting and can be designed to accommodate the preferences of parties without the higher expense
of a mock trial.
===========
*Part 1 of this article appeared in the October, 2013, issue of the SideBar (Page 34).
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Lඉඟ Lඑඊකඉකඡ Cඕඕඑගගඍඍ
Law Library Update:
Please e-mail me with your seminar requests: ebuetens@metrolink.net. Current
seminars available include:
•

Survey of Florida Law 2013 (2 copies) - 14.5 credit hours

• DVD seminar worth 9 CLE credits (also 9 tax or wills, trusts and estates
certification hours): Annual Wealth Protection - How a Lawyer Can Protect a
Client’s Wealth.
•

Audio CD seminar worth 8 CLE credits available to all members: Uninformed, Confused and
Confounded by Article 9? Update, Cultivate and Clarify your Knowledge.

•

32nd Annual RPPTL Legislative & Case Law Update. This seminar covers the following:
legislative potpourri and session review, the sale of business/transfer of tax liability, probate and
guardianship medley, construction case law and legislative update, elder law for estate and trust
lawyers, confidentiality and e-filing issues, forward (and back) to the future of principal and income
accounting, Rule 9.170 appeal proceeding in probate and guardianship, practical pointers for
powers of attorney, homestead for heroes, recent developments in property taxation, managing
growth and protecting the environment, data calls, trust accounts & payoffs, tainted gifts – ethical
rules for drafting attorneys, Uniform Commercial Code, ethics and professionalism in a challenging
business world, divorce in real property cases, and Judicial Merit Retention probate and trust case
law update.
Book Highlight:

The law library has books too. Here’s one recent addition to the collection: Florida Construction
Law and Practice (2013). Contents: Rights and Liabilities of the Owner, Rights and Liabilities of
Architects and Engineers, Rights and Liabilities of Construction Managers, Rights and Liabilities
of General Contractors, Rights and Liabilities of Subcontractors and Suppliers, Bid, Bid Disputes
and Competitive Negotiations Involving Public Entities, Rights and Liabilities of Sureties, Trial
Prep, Recoverable Damages, Delay Claims, Expert Witnesses, Alternative Dispute Resolution and
Partnering, The Public Works Contract, Special Consideration for Federal Construction Contracts,
The Impact of Bankruptcy on Construction Law Rights, and Jury Instructions in Construction Cases.
To check on existing seminar availability, call Dawn at the Law Library at 221-1427.
The Law Library is open Mon. - Thurs., 9:00 a.m. - 1:30 p.m.
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L, Jo d Leglatiо
Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.floridabar.org

City of Stuart Ordinances
All City of Stuart ordinances may be found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose Code of Ordinances.
The Table of Contents can be located in Part II Code of
Ordinances.

Track Legal Legislation
Information on all bills of general interest within the profession can be
found in the Bar’s “2012 Bill Reports” at this link:
http://www.floridabar.org/DIVEXE/GCBillReport.nsf/
WDOCS?OpenView
For more detailed information on specific legislation being tracked by the
Bar, visit the Legislation Committee’s webpage on the
Bar website at this link:
http://www.floridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be found on the County website:
www.martin.fl.us.
Click on Departments, County Attorney, County Code & Ordinances.
See ordinance list on right side of web page (ex: Ordinances 800-849).
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2013, DECEMBER APPOINTMENTS TO BE FILLED
Florida Rural Legal Services: One attorney to serve a three-year term on its 20-member Board
of Directors. Other appointing organizations are the NBA, Virgil Hawkins Florida Chapter, ACLU,
voluntary bar associations and various other eligible client and community organizations. The mission
of Florida Rural Legal Services is to provide accessible legal assistance that empowers low-income
and disadvantaged populations.
Florida Realtor-Attorney Joint Committee: Five lawyers, one from each state appellate district, to
serve two-year terms commencing January 1, 2014. In addition there is one at-large seat available.
The Florida Bar president receives the recommendations of the Real Property, Probate and Trust
Law Section for consideration. The committee is composed of 11 lawyers appointed by The Florida
Bar and 11 realtors appointed by the Florida Association of Realtors. The committee promotes cordial
relations between realtors and attorneys and presents educational seminars.
Persons interested in applying for any of these vacancies may download the Application for Special
Appointment from the Bar's website, or should call Bar headquarters at (850) 561-5757, to obtain
the application form. Completed applications must be received by the Executive Director, The Florida
Bar, 651 East Jefferson Street, Tallahassee, Florida, 32399-2300 no later than 5:30 p.m., Thursday,
November 7, 2013. Resumes will not be accepted in lieu of the required application. The Board of
Governors will review all applications and may request telephone or personal interviews.
E-Filing Notice From Palm Beach County
The State Attorney's Office of Palm Beach County is working under the Florida Supreme Court's extension
of the October 1st deadline for E-Service and E-Filing. This office cannot accept E-Service at this time.
Please continue to hand deliver, fax, or mail any documents for criminal cases in Palm Beach County until
further notice.
Thank you for your cooperation,
Jeanne D. Howard
Executive Director/ASA
State Attorney's Office- 15th Circuit
401 N. Dixie Highway

West Palm Beach, FL 33401

The MCBA wishes you & your family a Wonderful
start to the holiday season!
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Daylight Saving
Time Ends

25

24

December 3, 2013: White Dove “Toy Drive” Event
March 1 - 2, 2014: Canoe Trip
May 17, 2014: Annual Installation Banquet

SAVE THE DATES:

18

Veteran’s Day
(Observed)
Courthouse Closed

11

4

17

10

RSVP Deadline For
Klingensmith Event

3

Monday

Tuesday

Wednesday

26

19

Nomination Deadline

Pro Bono Awards

LAST DAY TO
RSVP FOR 11/15
LUNCHEON

12

MCBA Officers’
Meeting

SideBar Articles
Due

5 Election Day

Thanksgiving Day
Courthouse Closed
Begins at sundown

Hanukkah

28

21

YLD Happy Hour

Probate, Trust Law &
Guardianship (Noon)

Trial Lawyers Comm.
Meeting (Noon)

14

FAWL Luncheon

7

Thursday

27

(10:00am)

20
4DCA Live OA at
Martin County
Courthouse

Family Law Comm.
Meeting (Noon)

13

6

November 2013

Sunday

Lady Lawyers Meet
(Noon)

Courthouse Closed

29

22

Food Drive Collection

Kane Center
(11:45am)

MCBA Luncheon @

15

5:30 pm at the MC
Historical Courthouse

Judge
Klingensmith
4DCA Celebration

8

1
Early Bird Canoe
Trip RSVP

Friday

30

23

16

9

2

Saturday
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Mඉකගඑඖ Cඝඖගඡ Bඉක Aඛඛඋඑඉගඑඖ
PO Bච 2197
Sගඝඉකග, FL 34995-2197

Please Join Us for MCBA’s November 15th Luncheon Meeting
Friday, November 15, 2013, at 11:45 a.m.
New Venue – Kane Center, 900 SE Salerno Road in Stuart
Mixed field greens, turkey pot pie, vegetables, yellow cake with fresh strawberries and
fresh whipped cream. *(Please indicate specialty meal if needed when you RSVP.)
Speaker: Chief Judge of the Fourth District Court of Appeal Dorian Damoorgian
Program: The Court’s Observations Regarding E-Filing Implementation; Ethical Considerations in
OA and Briefs, Including the Do’s and Don’ts for Effective Advocacy Before the 4th DCA
1 Ethics CLE
CLE’s:
RSVP:
RSVP: No later than Tuesday, November 12th
When:
Where:
Menu:*

(772) 220-8018 or via martincountybarassociation@msn.com
There is no charge for MCBA members. Guests are welcome to attend.
A $25 guest fee may be paid at the luncheon.
RSVP required for members and guests.
Treasure Coast Food Bank Food Drive Collections Being Accepted
To keep costs down, we are only having meals prepared for the number
of MCBA members and guests who RSVP.

We would love to see you but need to know you are coming! Please RSVP.

