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WISHING YOU A WONDERFUL 
THANKSGIVING!

Thanksgiving is a time for reflection on all that we are 
thankful for.  Every year when I stand with my family, 
or Tyson’s family, giving thanks, I feel an overwhelming 
sense of gratitude.  I am so blessed to have two 
wonderful parents who have been able to provide for me 
and who have given me a life of encouragement; I have 
a wonderful, smart, funny husband who puts up with me; and I have two 
amazing kids who fascinate me endlessly. 
 
Several years ago my wonderful assistant, Dee, and Becky, who was with 
us at the time, gave me a plaque for my birthday that says, “One Hundred 
Years from now, it will not matter what my bank account was, the sort of 
house I lived in, or the kind of car I drove, but that the world may be different 
because I was important in the life of a child.”  I have it hanging above my 
desk with my diplomas, because, with this profession, periodically I have 
to step back and remind myself what is really important and meaningful in 
this world.
 
As the bar president this year, I was able to help make a true difference for 
all of the citizens of this county.  The Martin County Bar Association is proud 
to have been a part of the honoring of Bill Scott, Esquire.  In September 
the Stuart City Commission voted to name the park at the median of Mango 
Place, which runs between the 2-block stretch between Flamingo and 
Oriole in Stuart, after Bill Scott, Esquire.  It will be known as “The W. R. ‘Bill’ 
Scott Park.”
 
Mr. Scott, a double Gator who lettered in football for the Gators in 1940, 
was admitted to the Florida Bar in 1949.  At that time, if a person graduated 
from the University of Florida or Stetson, there was no need to take the bar 
exam; it was assumed that you knew Florida law!  He served in the Army 
in World War II in various places, including Australia, where he achieved
the rank of captain; one of his duties was to “stock” the infamous Black 
Sheep Squadron Sydney’s apartment. 
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At seventeen he was the mayor of Miami for one day, and he likes to brag that during his tenure, 
there was no scandal or corruption reported. Married for sixty-one years, Mr. Scott had six children, 
five of whom are still living.  For his sixtieth wedding anniversary, he and his wife planted a mango 
tree at the median which will now be a part of “his” park.
 
He began his work with Ted Oughterson in 1949.  Until Mr. Scott left in 1963, the firm was known 
as Oughterson, Scott & Oughterson.  Mr. Scott said that when he began practicing in Martin 
County, the community of lawyers was so small (there were seven members of the MCBA) that 
when someone new started practicing, one of the old lawyers would take the “newbie” around and 
introduce him to all of the other lawyers. 
 
During the course of his years of practice, he was the Martin County Bar Association President, and 
he represented the County, City, School Board and the Flood District. Additionally, he maintained 
a private practice while doing work for the various municipalities in our area.  Notably, at one joint 
meeting of the Martin County and City of Stuart commission, where Mr. Scott was the lawyer 
representing both boards, there was a rare dispute between the boards.  Both boards looked 
to their lawyer, Mr. Scott, for advice.  Mr. Scott’s response was that each board should let their 
attorney work it out for them!
 
From 1958 - 1959 and 1960 - 1961, he represented Martin County in our state legislature, where 
he introduced legislation to keep the lights off at the beach during turtle hatching season. He also 
introduced the legislation that gave water rights to Lake Okeechobee to Martin, St. Lucie, Hendry, 
and Okeechobee counties so that Palm Beach County didn’t exercise exclusive control over Lake 
Okeechobee. The legislation was significant for this area, because each county received money 
from the state for road maintenance and building, and the allocation of funds was derived based 
on the square footage of lake-owned property.   Initially, Palm Beach County’s acreage included 
the entire lake.  When Mr. Scott had the lake divided among the five counties that bordered it, 
Palm Beach county lost significant amounts of money.  After that vote a State Representative from 
Palm Beach County presented Mr. Scott with a jug of water. The Representative contended that 
the jug represented all there was left for Palm Beach County after the legislation was passed. The 
jug currently resides in the Martin County Historical Society. 
 
An avid thoroughbred horse owner, he states that his ideal death would be to be trampled to death 
by his own horse in the winners’ circle at Churchill Downs.  Fortunately, we are lucky to have Mr. 
Scott still with us. He recently sold his home on Martin Avenue and moved in with his daughter, 
local attorney Portia Scott, Esquire, and her husband, Stuart Mayor and City Commissioner 
Troy McDonald. 

Please send your congratulations to Mr. Scott and his family.  I suspect that this Thanksgiving 
Portia and Troy will start a new Thanksgiving tradition of going with their father to the new 
W. R. “Bill” Scott Park to share their gratitude.   

Have a wonderful Thanksgiving holiday everyone!

Sincerely,

Jennifer Alcorta Waters, 2014-2015 MCBA President

,

Continued From Previous Page . . .
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ABOUT JUSTICE TEACHING...

  For information about Justice Teaching, please contact 
Judge Roby at: 772-288-5560, robyw@circuit19.org  or visit the website at: 

http://www.justiceteaching.org.

We look forward to working/teaching with you!

JUSTICE TEACHING

The W. R. “Bill” Scott Park Dedication
 
Please join the City of Stuart and the family of Bill Scott, Esquire for the 
dedication of The W. R. “Bill” Scott Park on December 6, 2014 at 10:00 a.m.
(Saturday).  The park is located at the intersection of Mango Place and 
Martin Avenue in the City of Stuart (1 ¼ miles east of the Martin County 
Courthouse off of East Ocean Boulevard).

Bill Scott, Esquire

The Judges of the United States District Court Southern District of Florida
Cordially Invite you to a reception recognizing

Judge Robin L. Rosenberg
as the first District Judge designated to sit in Fort Pierce.

 
Thursday, November 13, 2014 at 4:00 p. m.

 
Alto Lee Adams, Sr. United States Courthouse (101 US Highway 1 in Fort Pierce)

 
Kindly RSVP by Friday, November 7th, to:

Phone: 305-523-5088  or Email: FLSD_Reception@flsd.uscourts.gov

Save-The-Date: December 17, 2014
19th Circuit Judge Retirement Reception For:

The Honorable Dwight L. Geiger, The Honorable Robert A. Hawley, 
The Honorable Robert R. Makemson & The Honorable Larry Schack 

Look for more details coming soon by email! 

Judge Robin L. Rosenberg

Thursday, November 13, 2014 at 4:00 p. m.
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Look for a recap and photo coverage of the October 9, 2014 Fall Reception in 
next month’s issue of The SideBar.  

We are so grateful for the support of our event sponsors (see Page 5) and for 
such a great turnout of more than 150 of our Judiciary, MCBA members, sponsors 
and guests.

JUDICIAL RELATIONS COMMITTEE

Annual Fall Reception

On Friday, November 21, 2014, the Martin County Bar Association (MCBA) will 
welcome back  Gregory G. Katsas as our guest speaker for our monthly luncheon 
meeting being held at the Kane Center (900 Salerno Road in Stuart at 11:45 a.m.).  

Greg Katsas is in private practice as a partner in the Washington office of Jones Day, 
where he handles complex litigation in areas including administrative law, antitrust, 
constitutional law, employment discrimination, international law and arbitration, and 
products liability. He is a graduate of Harvard Law School and  has argued more than 
50 appeals, including cases in every federal appellate court. Recently, he briefed and 
argued the landmark health care case in the U.S. Supreme Court. Between 2001 
and 2009 Greg served in many senior positions in the U.S. Department of Justice, 
including Assistant Attorney General for the Civil Division and Acting Associate 

Attorney General.

We look forward to his review of last year’s U.S. Supreme Court cases and a preview of those to come for 
this year. Topics will focus on relevant legal issues pertaining to but not limited to:
• Significant case outcomes for 2013-14, including the landmark healthcare case and applicable lessons 

learned;
• Supreme Court Justice voting trends and how that impacts the appellate process; and
• Lessons learned from review of appellate court decisions that attorneys in Martin County may 

incorporate into their practice.

We anticipate another great meeting turnout.  As always, the 
Executive Board thanks our luncheon co-sponsor, Comerica Wealth 
Management.  

There is no charge for MCBA members; guests are welcome and can pay the $25 guest fee at the 
door (RSVP required for both members and guests).  To RSVP, please call (772) 220-8018 or email 
martincountybarassociation@msn.com by 5:00 p.m. on Monday, November 17th.

A PROFILE OF GREGORY G. KATSAS:
GUEST SPEAKER - NOVEMBER 21, 2014 LUNCHEON MEETING

Gregory G. Katsas 
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On September 17, 1787, after a long summer of fevered 
debate, the final draft of the Constitution of the United States 
of America was completed, signed by delegates from twelve 
states (Rhode Island did not send any representatives), and 
sent to the states for ratification (a process completed the 
following year, leading to the first national elections).  As noted 
in Catherine Dinker Bowen’s Miracle at Philadelphia, James 
Madison, “the father of the Constitution,” remarked upon 
Benjamin Franklin’s reaction in observing other members 
signing the document:  

Doctor Franklin looking towards the President’s chair, at the back of which a rising sun 
happened to be painted, observed to a few members near him, that painters had found it 
difficult to distinguish in their art a rising sun from a setting sun.  I have, said he, often and 
often in the course of the session, and the vicissitudes of my hopes and fears as to its issue, 
looked at that behind the President without being able to tell whether it was rising or setting:  
But now at length I have the happiness to know that it is a rising and not a setting sun.

Two hundred and twenty-seven years later, that sun continues to rise, although there are a number 
of days when the clouds may obscure that reality.  One need only look at developments around 
the world, particularly the Middle East, to gain a better appreciation for our form of government.  
As Winston Churchill noted following World War II, “Democracy is the worst form of government, 
except for all those other forms that have been tried from time to time.” 

Continuing a tradition started in 2005, lawyers and judges made presentations during Constitution 
week at our local schools as part of the Martin County Bar Association’s Constitution Week 
Program.  During these ten years, over 100 lawyers and judges have made over 400 presentations 
to thousands of our children.  I’d like to thank Maggie Molina, JA to Judge Bill Roby, for handling 
the logistics and making and receiving many phone calls and emails to ensure that volunteers were 
matched with schools and time slots.  I know what a difficult task this can be, and we are grateful 
that Tiffany Allgaier from the School Board assisted Maggie in connecting with the schools.  I 
would also like to thank my Constitution Week co-chair Richard Levenstein, Justice Teaching
 

constitution week 2014 update*

*The author admits (expansively) plagiarizing his 2013 article (which in turn plagiarized his 2012 article).

Continued On Next Page . . .

Submitted By Co-Chair, Honorable Alan O. Forst
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Chair Judge Roby, and volunteer-extraordinaire Judge Kathleen Roberts, as well as fellow 
presenters (if I missed anyone, please let me know), who volunteered their time and energy this 
year, some for multiple hours of class time:

MCBA President Jennifer Waters, Judge Mark Klingensmith, Chief Judge Steven Levin, 
Judge Darren Steele, Judge-elect Laurie Ehler Buchanan, Christopher Baehman, 
Lee Baggett, Arthur Brandt, Barbara Kreitz Cook, Dana Earle, Manuel Farach, 
Gloretta Hall, Christina Martin, Mark Miller, Christine Moreno, Michael McNicholas, 
Lance Richard, Jean Laws-Scott, Jordan Showe, Darren Shull, Abby Spears, 
Michael Spotts, William Swift, Mark Teplitz, Jessica Van Valkenburgh, Barbara Kibbey 
Wagner, Jordan Wagner, Glenn Webber, and Linda Weiksnar.

The goal of the presenters was to give the students some sense of the document (and its amendments) 
that afford them the liberties and rights that are so often denied to citizens of other nations.  I 
always like to end my presentation by retelling the story of Watergate, when eight Supreme Court 
justices, including three (Rehnquist recused) that had been appointed by President Nixon, ordered 
the president to hand over incriminating tapes to the Congressional committee and counsel that was 
investigating actions of the executive branch.  I note that in many other countries such a court order 
would be ignored by the leader of the country’s executive branch, the military would be sent into the 
streets, and the justices and the leaders of the legislature would be arrested or possibly executed.  
Out of respect for the Constitution (in contrast to some of his earlier actions) and its delineation 
of the powers afforded to the three branches of government, Nixon obeyed the Supreme Court’s 
order, and days later (a bit over 40 years ago, in August 1974), President Nixon resigned and a new 
president was sworn in.  Ditto in 2000 and 1800. 

Continued From Previous Page . . .

Continued On Next Page . . .

Photo taken at September, 2014 luncheon. Not all presenters present.
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Abraham Lincoln, in one of his early speeches, made a noteworthy declaration:

Let every American, every lover of liberty, every well wisher to his posterity, swear by the 
blood of the Revolution, never to violate in the least particular, the laws of the country; and 
never to tolerate their violation by others.  As the patriots of seventy-six did to the support of 
the Declaration of Independence, so to the support of the Constitution and Laws, let every 
American pledge his life, his property, and his sacred honor;–let every man remember that to 
violate the law, is to trample on the blood of his father, and to tear the character of his own, and 
his children’s liberty. Let reverence for the laws, be breathed by every American mother, to the 
lisping babe, that prattles on her lap–let it be taught in schools, in seminaries, and in colleges; 
let it be written in Primers, spelling books, and in Almanacs;–let it be preached from the pulpit, 
proclaimed in legislative halls, and enforced in courts of justice.  And, in short, let it become the 
political religion of the nation; and let the old and the young, the rich and the poor, the grave 
and the gay, of all sexes and tongues, and colors and conditions, sacrifice unceasingly upon 
its altars.

I urge everyone to refresh their knowledge of our Constitution, both its origins and its contents.  And 
I thank the Martin County Public Schools and the Martin County Bar Association and the many local 
judges, lawyers and educators for participating in Constitution Week programs and sharing their 
knowledge and appreciation of this amazing governmental blueprint with our younger citizens.  As 
James Madison remarked, “the happy Union of these States is a wonder; their Constitution a miracle; 
their example the hope of Liberty throughout the world.”

I didn’t work for Abe Lincoln or James Madison (though it is possible that they worked for Crary 
Buchanan--they’ve been around a longgggg time).  I did work in the Ronald Reagan administration 
before, during and after law school.  I thus end with a quote from President Reagan’s farewell speech:

Ours was the first revolution in the history of mankind that truly reversed the course of 
government, and with three little words: “We the People.” “We the People” tell the government 
what to do; it doesn’t tell us. “We the People” are the driver; the government is the car, and we 
decide where it should go, and by what route, and how fast.  Almost all the world’s constitutions 
are documents in which governments tell the people what their privileges are. Our Constitution 
is a document in which “We the People” tell the government what it is allowed to do. “We the 
People” are free.

Continued From Previous Page . . .
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Matthew Owens graduated summa cum laude from FAU, and cum laude from 
UF, where he received his JD. While in law school, Matthew was a member of 
the Alternative Dispute Resolution Team and received a Certificate in Intellectual 
Property Law.  Matthew was a Managing Editor for the Florida Law Review. 

Alexander S. Rotan received his B.A. in Political Science with a concentration 
in International Relations from the University of California, Los Angeles, in 
2008. While studying at UCLA, Alex competed on the Men’s Rowing Team, and 
interned for the Committee on Foreign Affairs. Alex graduated from Tulane Law 
School in 2013, where he received a Dean’s Scholarship and earned a certificate 
in European Legal Studies.

Michael Kranz graduated cum laude from the University of Florida Levin College 
of Law.  Michael received his Bachelor’s Degree in Finance and Certificate in 
Entrepreneurship from The Florida State University where he graduated magna 
cum laude.  When not working, Michael enjoys playing golf. 
 

The firm extends its congratulations to Matthew, Alex and Michael for passing the Florida Bar 
examination in 2014.
 
About the firm.  Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A., with offices 
in Stuart and West Palm Beach, is celebrating its 15-year anniversary.  The firm’s mission 
is to bring together accomplished civil litigators with the requisite knowledge and expertise 
to handle high-end, sophisticated civil litigation in state and federal courts.  For additional 
information and recent cases, please visit http://mrachek-law.com.

Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A.,
is pleased to announce that Matthew Owens, Alexander S. Rotan 
and Michael Kranz have joined the firm as first-year associates. 
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On Saturday, September 20, 2014, more than 50 local 
attorneys, judges, friends, and business sponsor TD Bank 
met at Hurricane’s Grill & Wings in Palm City to cheer for their 
team (UF vs. Alabama) and to collect food for the Treasure 
Coast Food Bank. More than 200 nonperishable collected 
food items help stock the shelves.   

Treasure Coast Food Bank, along with other food banks in 
the Feeding America network, was promoting Hunger Action 
Month in September by holding events throughout the country 

to inspire people to take action to help the 50 million people who are food insecure in the United 
States. For more information, visit www.treasurecoastfoodbank.org.

The MCBA 2014-2015 Year is Off to a Great Start!

Photo: MCBA President Jennifer Alcorta Waters, daughter Genevieve; 
TD Bank’s Rachel Hough & Niki Hibbs; MCBA Executive Director, Michelle Katzman

SOCIAL COMMITTEE

Continued On Next Page . . .
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Constitution Week (September 15-19, 2014) was also a huge success. Members of the Judiciary 
and Bar went to area schools and spoke to students about the law and Constitution. See a full event 
recap on Pages 6-8.  The week was capped off with appreciative cocktails and hors d’oeuvres for the 
presenters at The Gafford in downtown Stuart. 

Mark Your Calendars:

Please join us for the annual “White Dove Charity Event” on Tuesday, December 9, 2014, from 5:30 
p.m. to 7:30 p.m. at Crush Wine Bar at 100 Dixie Highway, Stuart. The event will benefit the United 
Way White Dove project, while providing networking opportunities among “ABC” (attorneys, bankers 
and CPAs) friends and associates.  Attendees are asked to bring unwrapped toys and non-perishable 
food. At the event, 50/50 and raffle tickets for cash and gift card prizes will be sold with all proceeds 
benefiting the charity. RSVP by December 3rd to: beyeraynr@att.net (re: ABC mixer)

Other Upcoming Events: 

• On January 24, 2015, we will be hosting our first MCBA “Movie in the Park” night at Flagler Park 
in downtown Stuart. You can bring a blanket and chairs, and enjoy popcorn and a movie with the 
whole family. Look for all the details in next month’s SideBar.

• The annual MCBA Canoe Trip:  February 21- 22, 2015 (See Page 21 for details).

• 2015 Annual Installation Banquet at Mariner Sands Country Club on May 16, 2015.

We hope to see you at these events. For further information, contact Barbara Kibbey Wagner, Esq., 
at (772) 286-0023 and Jason Berger, Esq., at jason@jasonbergerlaw.com.

Continued From Previous Page . . .
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Friscia v. Friscia, --- So.3d ----, 2014 WL 4212689 (Fla. 2d DCA 2014).
Former marital home of divorced couple was still homestead (now owned as tenants in 
common) notwithstanding that former husband no longer lived there and had remarried 
and that former wife occupied the home under the Marital Settlement Agreement only 
until youngest child of the marriage graduated high school. The provisions of the Marital 
Settlement Agreement requiring sale of the homestead upon graduation of youngest 
child did not operate as a waiver, and the fact that the former husband died intestate 
with minor children means that present wife is given a life estate in the property.

Synergy Real Estate of SW Florida, Inc. v. Premier Property Management of SW Florida, LLC, --- 
Fed.Appx. ----, 2014 WL 4233266 (11th Cir. 2014).
A dissolved Florida corporation may bring suit or defend in federal court.

Barniv v. BankTrust, --- Fed.Appx. ----, 2014 WL 4211067 (11th Cir. 2014).
The elements of wrongful garnishment are the same as for malicious prosecution.

Wiand v. Dancing $, LLC, --- Fed.Appx. ----, 2014 WL 4215102 (11th Cir. 2014).
A “clawback” under the Uniform Fraudulent Transfers Act, Florida Statute § 726.101 et seq., is permissible 
even if the funds did not come directly from the defrauder.

Schwades v. America’s Wholesale Lender, --- So.3d ----, 2014 WL 4374891 (Fla. 5th DCA 2014).
Argument that borrower’s quiet title action eliminated a recorded mortgage entitles the lender to Florida 
Statute § 57.105(1) fees to be awarded on appeal sua sponte.

James v. Leigh, --- So.3d ----, 2014 WL 4376232 (Fla. 1st DCA 2014).
The Litigation Privilege prevents in court or court related statements from constituting a breach of a non-
disparagement agreement.

Brklacic v. Parrish, --- So.3d ----, 2014 WL 4328068 (Fla. 4th DCA 2014).
Married couples may claim homestead exemption on two different residences only if they prove they are 
“separate family units,” i.e., estranged or separated even if still married.

Bartow HMA, LLC v. Kirkland, --- So.3d ----, 2014 WL 4336590 (Fla. 2d DCA 2014).
A trial court cannot award appellate attorneys’ fees without a prior order of entitlement to appellate fees 
from the appellate court.

May v. PHH Mortg. Corp., --- So.3d ----, 2014 WL 4342020 (Fla. 2d DCA 2014).
A lender (who is not the original obligee on the note) must prove it owned (or was otherwise entitled to 
enforce) the note at time of fi ling suit; otherwise, it does not establish a prima facie case for mortgage 
foreclosure.

Ramos v. Citimortgage, Inc., --- So.3d ----, 2014 WL 4343760 (Fla. 3d DCA 2014).
Strict compliance with the notice provision of a mortgage is required (including with regard to addresses); 
otherwise, the notice is invalid.

REAL ESTATE AND COMMERCIAL LITIGATION UPDATE

Continued On Next Page . . .

Update: Real Property and Business Litigation Report
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Design Home Remodeling Corp. v. Santana, --- So.3d ----, 2014 WL 4343855 (Fla. 3d DCA 2014).
A proposal for settlement served sixty days after a party is joined is invalid.

Agresta v. City of Maitland, --- So.3d ----, 2014 WL 4471990 (Fla. 5th DCA 2014).
Forfeiture of a home under the Florida Contraband Act is not permissible when the home value is ten times 
more than the imposed fi ne.

Coastal Capital Venture, LLC v. Integrity Staffi ng Solutions, Inc., --- So.3d ----, 2014 WL 4476533 (Fla. 
2d DCA 2014).
Substituted service may not be used when the plaintiff is in communication with defendant and knows 
defendant is out of state, but makes no effort to serve out of state.

Wells Capital Investments, LLC v. Exit 1 Stop Realty, --- So.3d ----, 2014 WL 4476478 (Fla. 1st DCA 
2014).
A brokerage commission agreement without a time frame is not a “brokerage in perpetuity,” and a broker is 
not entitled to a commission as the procuring cause of a sale when the broker abandons the commission 
agreement (e.g., stops marketing and attempting to sell the property and stops communicating with the 
seller) three years before the eventual sale. 

Smith v. Bruster, --- So.3d ----, 2014 WL 4457312 (Fla. 1st DCA 2014).
An action for return of real property procured by fraud is governed by the four-year statute of limitations of 
Fla. Stat. § 95.11(3)(j), but the statute of limitations does not begin to run until the victim knew or should 
have known of the fraud.

Brown v. Brown, --- So.3d ----, 2014 WL 4435974 (Fla. 1st DCA 2014).
The distribution of a “pay on death” (POD) bank account under Florida Statute § 655.79 differs from a 
joint account under Florida Statute § 655.79 in that benefi ciaries who are not account holders may be 
designated under a POD account.

Unrue v. Wells Fargo Bank, N.A., --- So.3d ----, 2014 WL 4648205 (Fla. 5th DCA 2014).
A court must allow at least one attempt at amendment of a quiet title counterclaim to a mortgage foreclosure; 
Badgley v. SunTrust Mortg., Inc., 134 So.3d 559, 561 (Fla. 5th DCA 2014), is distinguished because the 
Badgley dismissal was of amended complaint.

Florida Virtual School v. K12, Inc., --- So.3d ----, 2014 WL 4638694 (Fla. 2014).
Agencies of the state of Florida have statutory authority and the power to fi le for intellectual property rights, 
and to protect their intellectual property rights by suit if necessary.

CDC Builders, Inc. v. Biltmore-Sevilla Debt Investors, LLC, --- So.3d ----, 2014 WL 4628515 (Fla. 3d 
DCA 2014).
Investors in one company may not grant mortgages on real property, contract for the improvement of 
the real property without paying for the improvements, and then use a network of different companies to 
purchase the fi rst mortgage and foreclose out the construction liens fi led as a result of not paying for the 
improvements.

======================================

Send an email to mfarach@richmangreer.com with “Request Update” in the subject line if you wish to 
receive the expanded, weekly version of the Update.

Continued From Previous Page . . .



T  S  B  -  N  2014 

14

Congratulations to the Stuart-based law 
fi rm Goldstein, Schmitt & Cambron PL, which 
recently won a $15.2 million jury award, before 
deduction for attorneys’ fees and expenses, on 
behalf of the widow and son of a 29-year-old 
Navy veteran killed in a June 2011 crash with a 
semi-trailer truck in Orlando. 

The award was the second-largest ever in Florida 
in a motorcycle case.

An Orlando jury held for the plaintiff, fi nding 
that the truck driver was 93 percent liable for 
the accident and that the trucker’s employer, 
Jacksonville-based Landstar Ranger Trucking, was negligent in failing to adequately supervise the driver.

Lead counsel Thomas P. Schmitt, a partner in Goldstein, Schmitt & Cambron, said the key to the case 
was proving the driver had been on the road in excess of the Federal Motor Carrier Safety Administration 
hours of driving limits.

Attorney Lauri J. Goldstein, the law fi rm’s founding partner, said evidence showed how Landstar Ranger 
failed to maintain adequate recordkeeping by utilizing paper logs, known in the industry as “comic books,” 
instead of electronic logs that most other large trucking companies used.

For more information on the case or about Goldstein, Schmitt & Cambron PL, 
go to www.femaleinjurylawyer.com/ or call (772) 222-2222.

Most cases result in a lower recovery. It should not be assumed that your case 
will have as benefi cial a result.

lili tt ii ff ililii tt dd tt ll ii thth dd ii

1330 S. FEDERAL HIGHWAY 
STUART, FLORIDA 34994 

PHONE: 772-222-2222 
FAX: 772-286-9893



T  S  B  - N  2014

  15

ADMIRALTY COMMITTEE

It is not just a little problem of impatient “yachties” waiting.  The St. Lucie River is 
not just another Florida river.  It stands apart from the New River and Loxahatchee 
River and Miami River because it is not merely a vessel thoroughfare through some 
county roads.  It is the equivalent of the Panama Canal for vessels transiting via 
the Okeechobee Waterway from the Atlantic Ocean to the Gulf of Mexico.  Just as 
the Panama Canal is the only way to get from the Atlantic to the Pacifi c without 
going around notorious Cape Horn, the Okeechobee Waterway is the only way for 
vessels to transit from the Gulf of Mexico to the Atlantic Ocean without going south 
around the Florida Keys (for shallow-draft vessels) or Key West (for deep-draft 
vessels).

The railroad trestle across the St. Lucie River in Stuart is the motor vehicle equivalent of a traffi c 
bottleneck closing Interstate 95, possibly for the majority of each daylight hour, considering All Aboard 
Florida plans of 32 transits per day, with most, if not all, during daylight hours.  In its closed position, the 
trestle allows passage of boats that require clearance of less than of 6.2 feet, only the tiniest of boats. 
The trestle is not just another modern drawbridge.  It is an ancient 100-year-old mechanism that opens 
and closes with the speed of a backward-facing turtle.  It thus requires closures commencing well in 
advance of any approaching train, with suffi cient advance time to alert and allow slow commercial 
barge traffi c to complete passage prior to commencing its downward path.  The Environmental Impact 
Statement says a closure cycle takes 15 minutes.  That is not what I and others have measured, from red 
light to green light to coordination with opening the old Roosevelt vehicle bridge a few feet to the west of 
the trestle.   Every time I have passaged the trestle, it takes 30 minutes to complete an open-and-close 
cycle, measured from the time the trestle red light heralds an approaching train, when vessels must 
halt their approach and when the old Roosevelt bridge tender will no longer open on request, including 
the time when the train passes suffi ciently far to permit commencement of the closing process, to the 
time the green light once again allows passage of vessels and the old Roosevelt Bridge tender will once 
again open on request “after vehicle traffi c clears.”  
 
The plan is for 32 All Aboard Florida mostly daylight-traveling trains.  Add that to the current 22 freight 
trains.  Even assuming all the freight trains travel at night (which they do not), at 30 minutes per event, 
that is 16 hours when boat traffi c cannot passage!  That is more daylight hours than there are in 
December.  That effectively closes down Florida’s Panama Canal completely to the thousands of 
vessels that pass through the St. Lucie Lock on their passage from the Gulf of Mexico to the Atlantic 
Ocean.  Those vessels include the new yachts that manufacturers bring to and from the boat shows 
in Miami, Ft. Lauderdale, St. Pete, Newport and beyond; the many commercial barges; the yachts of 
cruisers and snowbirds headed home or to the Bahamas or to the Gulf on their way to Mexico, Texas 
and other states north and west, as well as the many casual recreational local boaters who live on the 
west side of the trestle.  

It is not just about impatient yachties having to wait.  The Okeechobee Waterway is a lifeline for Florida 
vessels transiting between the Gulf and the Atlantic, a lifeline that All Aboard Florida threatens to choke 
to its waterway death.

=========================================
Note: All my maritime articles are available on my website www.barbcooklaw.com

ALL ABOARD FLORIDA WILL SHUT DOWN
THE OKEECHOBEE WATERWAY, FLORIDA’S PANAMA CANAL
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News From Your Friendly Neighborhood Bar

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

YYYYYYYYYYYYYYYYYYYYYY
Florida Super Lawyers recognized 39 attorneys from Gunster, Yoakley & Stewart, P.A., including 
MCBA members, Stephen C. Page (Business Litigation) and Lisa A. Schneider (Estate Planning 
& Probate).  This recognition is awarded to outstanding lawyers from more than 70 practice areas 
who have attained a high degree of peer recognition and professional achievement; the selection 
process includes independent research, peer nominations and peer evaluations. Florida Super 
Lawyers also recognized 11 firm attorneys as Rising Stars, which represent fewer than 2.5 percent 
of the state’s lawyers who have attained a high degree of peer recognition and professional 
achievement. To be eligible for Rising Stars, a lawyer must be nominated by another attorney and 
be 40 years old or younger, or practicing for 10 or fewer years.

The Law Offices of W. Trent Steele has moved to “Steele Square” located at 10995 SE Federal 
Highway in Hobe Sound.  All other contact information and practice focus will remain the same.  
If interested in leasing office space with the firm, contact 772-408-6969.

Professional head shot photos are taken at each 
luncheon courtesy of 

Legal Consulting Services, Inc. 
at no charge to members for use on our 

website and legal directory.

***Reminder***
Member Benefit

Limited to 1 per year.

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of the article. Views and conclusions 
expressed in articles and ads herein are those of the authors or advertisers and not necessarily those of the officers, directors, or staff of the Martin 
County Bar Association. Further, the Martin County Bar Association and staff do not endorse any product or service advertised. All advertising is subject 
to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues. 
Many of the professional headshot photos have been provided courtesy of: Legal Consulting Services, Inc.
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“ I’m Mike Grieco From Jaguar 
Treasure Coast. We’ll Exceed 

Your Expectations! 
I Guarantee It.” 

r 
 

JAGUAR TREASURE COAST

4771 S US Hwy 1, Ft. Pierce    •    888-655-1986    •    TCJaguar.com

ALL OFFERS PLUS TAX, TAG, TITLE AND DEALER FEE. MSRP $78,420. SALE PRICE $67,999. *LEASE FOR 36 MONTHS, 7,500 MILES PER YEAR, $6,999 DUE AT SIGNING. $0 SECURITY DEPOSIT WITH APPROVED CREDIT. 
OFFER EXPIRES AT MONTH’S END. SEE DEALER FOR DETAILS.

MSRP

$78,420
MSMMSRMSRMSRPPP

$$$$

NEW 2014 JAGUAR 

F-TYPE
STK# JA1403CONVERTIBLE

BUY FOR ONLY

$67,999

DISCOVER ALL THAT 

LUXURY 
HAS TO OFFER.

OR LEASE FOR $699A MONTH! *

The Florida Bar’s Law Office Management (LOMAS) website has a wealth of 
resources and can be accessed at: (www.floridabar.org/lomas). LOMAS was 
created to assist members dealing with all of the business aspects of setting up, 
managing, merging or closing a professional practice, and includes such items 
as:

 ABA General Practice Solo & Small Firm Division Home Page is another excellent source of 
information and can be accessed at: (www.americanbar.org/groups/gpsolo.html).

For questions or more information, please contact Jason Berger at Jason@JasonBergerLaw.com.

Helpful Links For Small & Solo Practice Attorneys

SMALL AND SOLO PRACTICE COMMITTEE 

• New Law Office/Practice Checklist
• Information on Trust Accounting
• Administrative forms such as Client Fee Agreements, Financial Forms, 

Personnel Forms, Letters of Representation, Client Intake Forms, and many 
others

• Advertising Rules
• Financial Management
• Technology Management
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The Trial Lawyers Committee will be taking a hiatus for the holidays.  There will be no 
meetings for the months of November and December, but we will start up again in the 
New Year on January 8, 2015.  Judge F. Shields McManus will be our speaker in 
January.  There will be more to come on his presentation as we approach that date. 

The 4th DCA recently came out with two very important cases regarding Uninsured 
Motorist Coverage in Bad Faith cases.  They were:

Safeco Ins. Co. v. Beare, --- So.3d ---, 2014 WL 4626851 (Fla. 4th DCA 2014)
Trial court did not depart from essential requirements of law by abating, rather than 
dismissing, plaintiff’s claim against UM insurer for bad faith refusal to settle, even though abatement 
may preclude insurer from removing the case to federal court.  Although inability to remove action 
to federal court constitutes irreparable harm, case law supports trial court’s abatement of bad faith 
action in lieu of dismissal. 

Geico v. Paton, --- So.3d ----, 2014 WL 4626860 (Fla. 4th DCA 2014)
Jury’s determination of damages in fi rst trial, which also established liability of tortfeasor, was binding 
on insurance company in bad faith trial.  Circuit court did not err by treating excess verdict from UM 
trial as conclusive evidence of plaintiff’s damages in bad faith trial. 

For comments or questions, please contact: jwagner@kibbeylaw.com. Enjoy your holidays!

TRIAL LAWYERS COMMITTEE

We Look Forward to Seeing You In 2015!

DESERVES OUR RESPECT 

We know that achieving more in the community 
begins with the people who belong to it. That’s 
why we’re proud to support the Martin County Bar.

Stop by any branch, phone                                                    
1-877-Call-PNC or visit pnc.com.

COMMSERV AD JUN 2010 012

©2011 The PNC Financial Services Group, Inc. All rights reserved. PNC Bank, National Association. Member FDIC.

ACHIEVEMENT is a registered mark of The PNC Financial Services Group, Inc.
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2015 MCBA Legal Directory Update
We are now working on the 2015 Legal Directory which includes member’s 
contact information, headshot photo and legal practice areas (if provided).  
If you did not include yours with your 2014-2015 membership application, 
please email it to martincountybarassociation@msn.com as soon as 
possible. 

A special thank you to Kathy Enloe of Esquire Reporting for her support 
of this valuable community legal resource. More than 1,000 of these 
directories will be distributed to attorney offices, judiciary and businesses 
that support the legal community.

A proof copy will be posted on our website in mid to late November for your final edit.  Look 
for an Email once the posting is up which will include edit instructions and final deadlines. 

If you are interested in advertising in the Directory, call Rachelle at 772-285-1425.

Spiral Media
772-285-9934

WEB DESIGN
BANNERS & SIGNS

GRAPHIC DESIGN

BUSINESS CARDS

STATIONARY

PRESENTATION BOARDS

COMPUTER SUPPORT
  IT   

      
     

 , N  
  .
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W. Jay Hunston, Jr. 

 
Mediator/Arbitrator 

 
Since 2001, limiting his 

practice to all forms of effective 
dispute resolution, including 

mediation, arbitration, special 
master, and private judging 

services. 

• J.D., Stetson Univ. College of Law 
• Fla. Bar Bd. Cert. Civil Trial Lawyer, Emeritus 
• Fla. Cert. Circuit Civil, Appellate & Family Mediator 
• Member, AAA Roster of Neutrals for Commercial and 
 Construction Arbitration and Mediation 
• Qualified Fla. Arbitrator 
• FINRA Approved Mediator 
• Statewide Per Diem Rate Available Upon Request 
• Hourly Rates Available (No Charge for Travel Time Within 15th, 

19th, and 17th Circuits) 
 

P.O. Box 508, Stuart, FL  34995 
(772) 223-5503; (800) 771-7780 - Office 
(772) 223-4092; (866) 748-6786 - Fax 

Email:  wjh@hunstonadr.com 
Website/Online Calendar:  www.hunstonadr.com 

Law Offi ce Of 
Stephen M. Lewen

Social Security Disability
Worker’s Compensation 

Representing the injured and disabled 
for over 34 years.

EXPERIENCE COUNTS!

10 SE Central Parkway, Suite 230  
Stuart, FL 34994

Telephone: 772-288-1300 | Fax: 772-288-2135

The 2015 Annual Canoe Trip 
is SOLD OUT!

Participants must arrive by 9:00 a.m.
at the Canoe Outpost in Arcadia, FL

A memo will be sent to attendees with details and 
directions prior to the event.

Martin County Bar AssociationMartin County Bar Association



Stuart West Palm Beach Boca Raton
325 South East Ocean Boulevard, Stuart, Florida 34994

Rodney Romano  Ronald Alvarez  Theodore Deckert Gary Dickstein
Stephen Fischer  Frederick Hazouri Patrick Massa Amber McMichael James Munsey

Kevin O’Brien  Robert Ponzan Patti Velasquez Richard Wennet Louis Williams
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The next Probate, Trust & Guardianship Committee meeting will be held from 
12:00-1:00 p.m., December 11, 2014, at the offi ces of Fox, Wackeen, et al. (The 
Tower Building at Willoughby Commons, 3473 SE Willoughby Boulevard in 
Stuart.) Lunch will be provided as usual. If you plan on attending, please RSVP to 
robert@jfpalaw.com by December 8th at the latest.
 
Meetings will be the second Thursday of every other month; please mark your 
calendars for our next meetings on February 12, 2015 and April 9, 2015. 

PROBATE, TRUST & GUARDIANSHIP COMMITTEE 
Looking Forward to Another Great Year For Our Committee!

Attorney Position Open  

Fox, Wackeen, Dungey, Beard, Bush, Goldman, Kilbride, Waters & McCluskey, L.L.P., 
an “AV-RATED” law firm comprised of 15 active attorneys, seeks an experienced 
real estate attorney to head the firm’s transactional real estate department. Applicant 
should have a portable book of business and 10+ years’ experience in residential and 
commercial real estate transactions and title insurance. Great opportunity to join a well 
established Florida firm based in Stuart.  E-mail resume to cbailes@foxwackeen.com.

2 Hours General CLE Credit with Two Hours of Approved Ethics CLE Credit
MICHAEL A. LAMPERT, ESQUIRE

Board Certified Tax Attorney 

When: Tuesday December 2, 2014 (5:30 p.m. -8:30 p.m.
Stuart Location: TBD - Dinner Included;  NO COST TO ATTEND

 RSVP: Space is very limited and is first-come, first-serve; please RSVP by November 10, 2014 
to: 

 David Lampert at 772-223-3249 or David.Lampert@MorganStanley.com

Ethics Update & Practical CLE Workshop For 
Tax and Estate Planning Practitioners
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1800 SOUTH AUSTRALIAN AVENUE, SUITE 400, WEST PALM BEACH, FL 33409
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Martin County FAWL is very excited about the upcoming events 
planned for this year, and invites all members of the Martin 
County Bar Association to join us.

Spring, 2015: FAWL-MC Judicial Assistant Appreciation 
Luncheon, Presentation by Toastmasters International, and 
a Mentoring Luncheon featuring Kathryn Bass of McCarthy 
Summers.  All events are FREE to FAWL-MC Members; $10 
for nonmembers.  For more information or to become a sponsor 
of one of FAWL-Martin County’s events, please contact us at 

psekharan@gunster.com. 

The Martin County Chapter of FAWL continues to be an active part of our legal community and is in 
the process of putting together its plans for the upcoming year.  We invite you to join FAWL–Martin 
County Chapter and contribute your efforts and ideas.  If you are interested in joining FAWL, please 
contact me at psekharan@gunster.com or visit www.fawl.org for more information.  

Martin County Chapter
 Florida Association for Women Lawyers (FAWL)

►  Qualified Expert Witness in Family and Criminal Courts
►  Nationally Certified Custody Evaluator
►  Nationally Certified Parenting Coordinator
►  FL Supreme Court Certified Family Mediator
►  Fellow in Psychotherapy
►  Collaborative Law Mental Health Professional

Susan B. Jacobson, L.M.H.C.

Serving Martin, Palm Beach and Broward Counties
www.f-fc.com

561-558-1342
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pro bono legal advice hotline
we need you!

Florida Rural Legal Services is in the initial planning phase of a 
Pro Bono Legal Advice Hotline. The MCBA Pro Bono Committee 
is seeking attorney volunteers in all civil legal areas to sign up 
to return calls to low income, elderly, and disabled residents 
of Martin County.  The proposed plan is for the Hotline to run 
Monday through Thursday from 2 p.m. until 5 p.m. To determine 
attorney resources available to us, please advise the MCBA 

Pro Bono Committee if you are interested in donating your time and expertise. Together we can 
make a difference in our community.

“If we do not maintain justice, justice will not maintain us.” Francis Bacon

If you are interested in volunteering for the future Legal Advice Hotline or for additional 
information please contact:    
 Carolyn Fabrizio, 19th Circuit Pro Bono Coordinator, at carolyn.fabrizio@frls.org 

Jane Cornett, Esq., Pro Bono Committee Chairperson, at jcornett@bplegal.com 

PRO BONO COMMITTEE

ONE CLIENT. ONE ATTORNEY. ONE PROMISE.

Consider Getting Involved in The 
Guardian ad Litem Program

Serving in the capacity as a pro bono attorney 
is not only rewarding in the sense that you 
are advocating for a child, but you will also 
benefit by earning pro bono hours that meet 
the Florida Bar reporting requirements and 
CLE credits for completing training.  

To volunteer or learn more about 
becoming involved with the 19th Circuit 
Guardian ad Litem Program, please call 
Gail Griffith at (772) 871-7225 or visit 
www.GuardianadLitem.org. 

3-ON-3 Basketball Tournament
Sunday, November 9th, 2014, 9am - 4pm

Palm Beach Atlantic University - 1100 Dixie Hwy, West Palm Beach 
Trophies, prizes, and food for the whole family - FREE to attend

$60 registration per team (all proceeds go to Wounded Warrior Project®)
Veterans and Service Members will be honored

REGISTER A TEAM ONLINE: HOOPS4HEROES.ORG/REGISTER

Sponsored By: Host of Ceremonies:

Emerson Lotzia
ESPN West PalmPERSONAL INJURY LAWYERS



T  S  B  - N  2014

  27

LADY LAWYERS COMMITTEE

Attention All Lady Lawyers!
There has been some interest expressed in rekindling the Lady Lawyer Lunch, 
which has been historically held on the last Friday of the month.  Perhaps the 
day was a conflict – or perhaps the location.  If you would like to see the lunches 
reinstated–and if you have any feedback on dates or location–please contact 
Donna DeMarchi no later than November 15, 2014, with your thoughts and 
suggestions at ded@crarybuchanan.com.

THE FLORIDA BAR IS NOW ACCEPTING 2015 
PRO BONO SERVICE AWARDS NOMINATIONS 

DEADLINE: NOVEMBER 12, 2014

Each year, the Florida Supreme Court and The Florida Bar give special 
recognition to lawyers, legal groups and a member of the judiciary who have 
freely given their time and expertise in making legal services available to 
the poor. A ceremony for the six pro bono service awards will be held at the 
Florida Supreme Court on Thursday, January 29, 2015. Nominations must 
be received by November 12, 2014. 

Nomination forms are available from The Florida Bar website: 
www.floridabar.org.  For additional information, contact public information 
coordinator Karen Y. Kirksey at The Florida Bar, 850-561-5766 or 
kkirksey@flabar.org.

Integrity.  Dedication.  Solutions.

Elder Law
Special Needs Trusts
Medicaid Planning
and Applications

Long Term Care Planning
Estate Planning
Wills & Trusts

Probate
Guardianship

Veterans’ Benefits

Your Local Elder and Special Needs Law Team

2400 S.E. Federal Highway,  4th Floor • Stuart, FL 34994
(772) 286-1700 • Fax (772) 283-1803

www.McCarthySummers.com

Nicola J. Melby
Certified Elder Law Attorney

by the National Elder Law Foundation
and the Florida Bar

njm@mccarthysummers.com

Donna R. McMillan
Master of Social Work

Attorney
drm@mccarthysummers.com

Dependency Training

The Honorable Lawrence Schack has arranged, as part of 
the St. Lucie County Dependency Model Court project, for a 
free training for attorneys who wish to represent parents in 
Dependency Court proceedings. The training will be 4 hours 
focusing on practical and ethical issues and will qualify for 
CLEs for 3 hours Basic Level and 1 hour for ethics.  The 
format will entail integrating a video with input from a 3 
member panel of experts comprised of representatives from 
the Guardian Ad litem Program, Children’s Legal Services 
and the Office of the Regional Council. The training will be 
on Monday, December 1st (Noon to 5 p.m.). Attendees can 
feel free to bring a brown bag lunch. The location will be the 
Benton Building at 337 North Highway 1, Ft. Pierce in room 
number 335 on the 3rd floor. 

If you are interested in attending, please RSVP by November 
7th to Marc Traum, Chief Deputy Court Administrator, 19th 
Judicial Circuit, via e-mail at traumm@circuit19.org. Please 
include contact information.
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Currently available CLE seminars include:
 
• Essentials of Elder Law for New Attorneys and Paralegals (9.5 credit hours, 
1 hour Ethics) (Certifi cation hours: 7.0 in Elder Law and 3.0 in Wills, Trusts & 
Estates)
 
• Topics in Evidence (7.5 credit hours, 2 hours Ethics) (Certifi cation hours: 5.5 
in Business Litigation, Civil Trial, Criminal Appellate and Criminal Trial, 1.0 in 
International Law)
 

• The Revised Land Trust Act (6.5 credit hours, 1 hour Ethics)  (Certifi cation hours: 6.5 in Real 
Estate, 5.0 in Elder Law and Wills, Trusts & Estates, and .05 in Tax)

 
• Navigating the New Florida Revised LLC ACT (7.5 credit hours)
 
• Survey of Florida Law 2013 - 2 copies (14.5 credit hours) (Certifi cation hours: 4.5 in Business 

Litigation, 2.5 in Civil Trial Trusts, 2.0 in State Fed Govt & Admin Practice, and 1.0 in Elder Law, 
City, County and Local government, Health Law, Tax, Wills, Trusts & Estates)

 
• DVD Seminar: Annual Wealth Protection - How a Lawyer Can Protect a Client’s Wealth (9 CLE 

credits) (Certifi cation hours: 9.0 Tax or Wills, Trusts and Estates )
 
• Audio CD Seminar available to all members: Uninformed, Confused and Confounded by 

Article 9? Update, Cultivate and Clarify Your Knowledge (8 CLE credits) (Certifi cation hours: 
6.0 Business Litigation)

 
• 32nd Annual RPPTL Legislative & Case Law Update 
 
• New Book Report: Uniform Commercial Code; 6th Edition; West, Practitioner Treaties Series, 

hardcover, 4 volumes

The seminars are available free of charge to all MCBA members through the law library. Please 
e-mail me with your seminar requests: ebuetens@metrolink.net
 

To check on existing seminar availability, call Dawn at the Law Library at 221-1427.
The Law Library is open Mon.-Thurs., 9:00 a.m.- 1:30 p.m.

LAW LIBRARY COMMITTEE  

CLE Sharing Request

If you or your firm have CLE CD’s, DVD’s or audiotapes that are unexpired 
and you are willing to donate them to the Law Library, please bring them to 

any monthly luncheon or contact  ebuetens@metrolink.net
 to make arrangements for pick-up.  

Law Library Update 
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MCBA To Award Scholarships to Local High School Students

If you know of a deserving public high school senior who is planning a 
career as a lawyer, paralegal/legal secretary, police officer, forensic scientist, 
private detective, clinical social worker, court reporter, social services, youth 
counselling, parole/probation officer, or other law related field,  please let them 
know about our scholarship opportunities.  A full description is on our web site at 
www.martincountybar.org.  The deadline for application is December 1, 2014.

The MCBA has partnered with TD Bank to benefit our Scholarships Fund. If 
you, your family or any friends already have an account with TD Bank, our 
Scholarship Fund will be credited $10 from the bank for each when our 
code (AG235) is provided to them.  Note: No Accounts Are Linked to the 
MCBA nor do we have any access to 
any member accounts.  If a new account 
is opened, our Scholarship Fund receives 
a $25 credit (depending on the account 
type, you may get the credit too). This is a 
win-win for everyone!   Contact Michelle at 
martincountybarassociation@msn.com 
for more information.

If you are interested in serving on the 
Scholarship Committee, contact: 

gwbush@foxwackeen.com.

Martin County Bar Association

Scholarships

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll 
make an annual contribution based upon the activity of participating 
members TD Bank accounts once program requirements have been met.

For more information, visit your local TD Bank 
or call 1-888-751-9000.
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Gulfstream Business Bank’s
L.A.W. Service for your practice

Gulfstream is a locally
owned niche bank that
focuses on professionals
and business owners.

We have designed
(Lawyer’s Automated Wire System)
L.A.W. Service to help
you meet your practices
growing financial needs.
Call us and find out how
many ways we can help a
professional practice like
yours!

Here is what L.A.W. can do for you!
• Automated fax confirmation for any

wire transfers

• E-mail sent to office
manager for wire transfer
• Receipt provides
date, beneficiary
information and a
tracking number
• Template format
to allow for repetitive
recipients
• Uses ABA
confirmation tables to
reduce errors

• Interfaces with our on-line wire transfer system
• Acceptance of fax requests for outgoing wires
• Call back to verify authenticity

www.gsbb.com • info@gsbb.com

909 SE Fifth Avenue
Delray Beach, Florida

561-665-4200

2400 SE Monterey Road
Stuart, Florida
772-426-8100

9815 South US Highway #1
Port St. Lucie, Florida

772-408-5940

BUSINESS & PROFESSIONAL BANKING • INVESTMENT MANAGEMENT SERVICES • CASH MANAGEMENT • RESIDENTIAL MORTGAGES

Roy Warren
772-426-8160

Tammy Roncaglione
772-408-5942

250 S. Central Blvd
Jupiter, Florida
561-354-4200

George Haley
772-426-8155
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The Certified Paralegal Credential
Use of the CP credential signifies that a paralegal is capable of providing 
superior services to firms and corporations.  National surveys consistently show 
Certified Paralegals are better utilized in a field where attorneys are looking 
for a credible, dependable way to measure ability.  The credential has been 
recognized by the American Bar Association as a designation which marks a 
high level of professional achievement.  The CLA, or now known as the CP, 
credential has also been recognized by over 47 legal assistant organizations 
and bar associations. 
 
To obtain the CP credential, one must have successfully passed the examination 
given by N.A.L.A. (National Association of Legal Assistants).  To qualify for the 
examination, one must have successfully completed one the following: 
 
• Graduation from a paralegal program: 

○ Approved by the American Bar Association; or
○ Associate degree program; or
○ A post-baccalaureate certification program in paralegal studies; or
○ A baccalaureate degree in paralegal studies; or
○ A paralegal program of at least 60 semester hours of which at least 15 semester hours                            
 include substantial legal courses; 

 
• A bachelor degree in any subject plus at least one year of legal experience; or successful 

completion of at least 15 semester hours of substantial legal courses would replace one year 
of hands-on legal experience; 

 
• A high school diploma, plus 7 years of legal experience under the supervision of a licensed 

attorney, plus evidence of a minimum of 20 hours of legal education within a 2-year period 
prior to taking the examination. 

 
The examination itself consists of 5 parts: Communication, Ethics/Judgment, Analytical Ability, 
Legal Research, and Substantive Law that is based upon the American Legal System. 
 
Clearly, the CP designation is one that signifies education, experience, and excellence for which 
the FRP (Florida Registered Paralegal) and FCP (Florida Certified Paralegal) designations are 
based upon.  The FCP is specifically designed to complement the national CP designation with 
emphasis on Florida law and specialties. 
 
Look for more information on the Florida Certified Paralegal designation in December’s issue!  
Until then enjoy your Holiday Season. 

 For comments or questions, contact: Jackie O. Miller, CP, FRP, CM, at 
Jackie.SwiftLaw@gmail.com.

PARALEGAL COMMITTEE 
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FORECLOSURE LAW COMMITTEE

Greetings, 

In the month of September, there were numerous summary judgment reversals that took 
place.  Also, a very funny article was included in the September/October Florida Bar 
Journal trying to explain deceleration in foreclosure cases and statutes of limitations. 
Here are some cases of possible interest: 

Real Estate Mort. Network, Inc. v. Knight (4th DCA September 24, 2014) Real Estate 
Mortgage Network, Inc. (“REMN”), mortgagee, sought to foreclose the Knights’ mortgage.  
As an affirmative defense, the borrowers alleged the lender failed to comply with certain 

HUD regulations, which the borrowers argued were conditions precedent to foreclosure.  Those regulations 
require lenders to make certain loss mitigation efforts prior to initiating foreclosure.  The borrowers moved for 
summary judgment and attached an affidavit stating that the lender had not engaged in any loss mitigation 
and had never contacted them with respect to any mortgage modification.  The lender filed copies of 
sworn interrogatory answers alleging their compliance with the loss mitigation requirements of 24 C.F.R. 
§ 203.605, including sending various documents to the borrowers.  The court granted summary judgment, 
finding the action was premature, because the lender had not fulfilled a condition precedent to foreclosure.  
The 4th DCA reversed, finding the lender’s sworn answers to interrogatories and the borrowers’ affidavits 
revealed a disputed issue of material fact.  

2010-3 SFR Venture, LLC v. Garcia, (4th DCA September 24, 2014)  The lender challenged a final 
judgment quieting title to property in favor of the Boca Gardens Homeowners Association, Inc., which 
extinguished the mortgage on the residential property held by the bank.  The 4th DCA reversed, holding 
that the trial court erred in quieting title against the bank’s valid and enforceable mortgage.  Despite an 
adjudication on the merits in a prior action to foreclose the mortgage, res judicata does not render the 
mortgage unenforceable by precluding enforcement actions on subsequent defaults. 

CDC Builders, Inc. v. Biltmore-Sevilla Debt Investors, LLC (3d DCA September 17, 2014)  CDC Builders, 
Inc. (“the Contractor”), appealed a final summary judgment of foreclosure terminating its construction liens 
for luxury homes it built on two developments.  The Contractor opposed the foreclosure action on the basis 
that the newly formed entity that filed the foreclosure action was created (1) by the same investors that 
controlled the Developers of the project and (2) for the primary purpose of acquiring the first mortgage from 
the Developers’ lender, foreclosing the mortgage, and thereby eliminating the Contractor’s construction 
liens.  The 3d DCA reversed because there was sufficient evidence in the record to establish an issue of 
fact regarding whether these allegations were true, in which event the foreclosure would not eliminate the 
Contractor’s construction liens.

Almeida v. JP Morgan Chase Bank, N.A., (4th DCA September 17, 2014) The borrower appealed the 
trial court’s order granting the lender’s motion for summary judgment.  The borrower argued, among other 
things, her affidavit in opposition to the motion for summary judgment created a genuine issue of material 
fact as to whether she was in default on her mortgage payments.  The lender conceded that this argument 
had merit and that the court’s order granting summary judgment and final judgment of foreclosure should 
be reversed.  The 4th DCA agreed, reversing and remanding the trial court’s decision.  Why doesn’t this 
happen more often?  It would have been helpful if the bank’s lawyers had admitted the borrower’s argument 
had merit at the summary judgment hearing.
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Pennington v. Ocwen Loan Servicing, LLC (1st DCA September 16, 2014)  The borrower appealed 
the final summary judgment entered in favor of the lender in this foreclosure case.  The 1st DCA reversed 
the lower court’s ruling, because the lender failed to establish its standing to foreclose or to refute the 
borrower’s affirmative defense contesting standing.  A great case on the issue of assignments of mortgage 
which only assign the mortgage, not the note.  Surprisingly, many assignments of mortgage only assign 
the mortgage.  Always check.

Magloire v. Bank of New York (4th DCA September 10, 2014)  After a mortgage foreclosure action had 
been dismissed for failure to prosecute, the bank filed a motion for summary judgment, and the lower court 
granted the motion.  The 4th DCA reversed and remanded, holding that the trial court lacked subject matter 
jurisdiction to grant motion for summary judgment, and granting of motion for summary judgment could not 
be justified as an exercise of the court’s equitable jurisdiction.  A judge from Broward County, in case you 
were wondering.

Muhammed v. BAC Home Loans Servicing, LP (4th DCA September 10, 2014)  The 4th DCA reversed 
the final judgment of foreclosure entered against the borrowers in this case. The borrowers alleged that the 
lender failed to prove its standing to foreclose at the trial.  The 4th DCA held not only was there no evidence 
of standing, but the trial court treated the matter as though it were ruling on a motion for summary judgment. 
It never took testimony and merely interrogated the parties as to their respective positions, then ruled in 
favor of foreclosure. As no trial was ever conducted, a final judgment should not have been entered.  The 
4th DCA remanded for a new trial, in which both parties may submit evidence necessary to sustain their 
respective positions.  Another Broward County judge.

Charles v. H & R Block Bank, (4th DCA September 10, 2014)  In this foreclosure case, the 4th DCA 
accepted the bank’s concession that the trial court erred in granting the bank final summary judgment 
because the bank did not properly serve pleadings, including an amended complaint, motion for summary 
judgment, and hearing notice on the borrower at the designated e-mail address. Accordingly, the 4th DCA 
reversed and remanded this case.

BAC Home Loans Servicing L.P. v. Parrish, (1st DCA September 10, 2014)  In this case the trial court 
entered a final order dismissing a foreclosure action without prejudice based on the lender’s failure to 
appear on the trial date fixed by the court.  The 1st DCA reversed because the notice fixing the trial date 
failed to comply with the thirty-day requirement set forth in Florida Rule of Civil Procedure 1.440(c) and 
because the trial court failed to determine whether the lender’s failure to appear was willful.

HSBC Bank USA, Nat. Ass’n v. Ctr. Court Ridge Condo. Ass’n, Inc., (5th DCA September 5, 2014)  
Condominium association brought foreclosure action against a unit owner, an out-of-state bank.  After entry 
of a clerk’s default and foreclosure judgment, the trial court denied unit owner’s motion to vacate the default, 
set aside the foreclosure judgment, and cancel the foreclosure sale.  The 5th DCA reversed and dismissed 
the action, holding the association failed to perfect substituted service of process on the unit owner. 

May v. PHH Mortg. Corp., (2d DCA September 3, 2014)  The trial court entered final judgment after a 
bench trial against the borrower.  The 2nd DCA reversed and instructed the trial court to dismiss the action, 
finding the purported assignee failed to establish at trial it had standing at the time it filed foreclosure 
complaint.

Ramos v. Citimortgage, Inc., (3d DCA September 3, 2014)  The 3d DCA reversed and remanded a 
summary judgment, finding the bank’s summary judgment affidavit was insufficient to show compliance 
with the borrower’s default notice requirements, because it sent the notice to a P.O. box instead of the 
proper address.

============
For questions or more information, contact: trent@trentsteele.com
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ONLY 1 LOT LEFT



T  S  B  - N  2014

  35

Mediation Checklist*
1. Reexamine the primary purpose of mediation and  the benefit of its 
value vis-à-vis trial.

2. Select a Mediator with appropriate background and knowledge. 

3. Communicate with client and arrange for pre-mediation conference.

4. Review your file and make certain it is current, particularly as to 
court filings, discovery, witnesses  of fact, and experts.

5. Review facts and law.

6. Review strengths and weaknesses of both sides. 

7. Give yourself your own thorough reality check and start to develop your mediation strategy--the hardest 
person with whom to be truthful is you.

8. Be hard on yourself in developing your case evaluation and risk analysis.

9. List and outline your mediation strategies, including compromises and order of capitulation.

10. Prepare so that you are creative in your bargaining (see 11 below).

11. Trade items of lesser value to you for items of greater value to the other side or to you. 

12. Don’t focus on a single issue. For example, if cause of injury is the primary impediment, don’t forget to 
measure, calculate, and determine the amount of damages. 

13. Prepare mediation memo for Mediator. Brevity is appreciated. Information in relevant documents should 
be provided by attaching properly identified documents and highlighting paragraphs in yellow.

14. Prepare documents you will rely on at mediation.

15. Prepare a strong Opening for the first joint session, with an underlying theme of reaching a reasonable 
solution satisfactory to your client.

16. At client meeting have client explain his expectations and how he came to have them.

17. Explain your strategies, making sure client understands them, especially how you came to evaluate the 
case, risk analysis, “walk away,” and your ultimate goal. 

18. Make sure to counsel your client as to conduct and appropriate dress.

19. Come to the mediation anticipating and prepared for resolution. 

20. Between selection of the mediator and mediation, phone your adversary to begin to establish a rapport.

========================
*Submitted by Martin G. Holleran, Esquire/Mediator with his thanks to Nancy Hodges, a well respected Mediator and prolific 
writer in Northern California. The above Checklist was modeled on Nancy’s Blog  published on  May 14, 2012. 

ALTERNATIVE DISPUTE RESOLUTION COMMITTEE 

Alan Scott
Chair
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COMING SOON TO A NEIGHBORHOOD NEAR YOU?
MORTGAGE CRISIS “2”

After nearly 8 years and nearly 5 million homes foreclosed on, one would think the 
foreclosure crisis is now for the most part behind us. However, in spite of a current 
reduction in foreclosures and bankruptcies in recent month,s the crisis is likely to start up 
again. This is not because of the loans being made today, but because a variety of factors 
that created it were never really resolved. In other words, in spite of all the hype about 
modifications, bank settlements due to fraudulent practices, and “foreclosure defense 
strategies” designed only to delay the foreclosure process, the crisis was not fixed, it was 

merely delayed.

Half time is about over and the second half is about to begin! “How can this be?” you ask.

1. Consider the HELOC’s that started out as interest-only payments about to be reset, requiring interest 
AND principal payments instead of interest only.  That could add $100.00’s per month, and in some cases 
$1,000.00’s per month, on some of those “McMansions” bought on the basis of increased future income 
that has not occurred.  These loans were the result of over-inflated values when the real estate bubble 
spiked.  These are also the borrowers most impacted by the bubble, which still casts a heavy cloud on 
local economies, where high unemployment and reduced buying power or reduced income means these 
borrowers will not be able to make the increased payments, even if they have struggled through thus far.

2. We are now well into the HAMP loans that provided temporary relief to borrowers who were the meager 
4% nationally who were able to get them.  (4%? – hardly made a dent in the original problem!)  These 
interest rates are due to start rising about 1% per year on over 300,000 of these so-called “mods” 
beginning in 2015.  (That’s 1% on the interest rate, NOT the payment!)

3. What about non-HAMP mods?  One research firm estimates over 2 million of these modifications will 
face resets over the next 2-3 years, and nearly half of these homes are still under water.

4. Since the Mortgage Forgiveness Debt Relief Act has expired, the debt reductions resulting from 
modifications will now be treated as taxable earned income, bringing with it a sizable tax bill these 
borrowers will be ill able to afford any more than they can afford increased payments on their mortgages.  
The first of these is due in April of 2015.

5. All of the above does not consider the foreclosure inventory held by banks and lenders and the current 
backlog in the courts.  Both are taking steps to unload.  When this “inventory” comes flooding into the 
market, we are bound to see supply overwhelm demand, even further increasing the number of loans 
with increased equity or that are hopelessly upside down.  This will further drive down prices, bringing 
many borrowers back to the foreclosure process as they realize they are in a trap from which they can 
never escape, or they simply can’t make the payments.

6. Finally, looking at the longer term, we have a smaller number of buyers coming into the market, as more 
and more families are forced to “double up” due to lack of employment or underemployment.  Combine 
this with the student loan crisis, which keeps potential younger buyers out of the market for lack of 

BANKRUPTCY COMMITTEE 
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employment at salaries that would enable them to pay both student loan debt and a mortgage.  Even 
more telling is that fewer young people are entering the workforce than those who are leaving as late 
retirees.  As these retirees die, more housing will be available than what is needed to house a smaller 
workforce (the result of smaller families), thus further driving down prices.

Some of these issues are imminent while others are generational in nature, but the bottom line is that we 
can expect a very bumpy ride going forward as far as housing is concerned, with continued price declines 
or at least stagnation when compared to the cost of living and real rate of inflation for some time to come.

Foreclosures, Deeds in Lieu, and Short Sales are here to stay for the foreseeable future.

Recent and Upcoming Events

Need more information? Contact Jon L. Martin, Chair, at  772-419-0057.  For information regarding meetings 
or the calendar, please email: jlm@jonlmartinlaw.com.

October 8-11, 2014 ABA Chicago  Business Bankruptcy Meeting Handouts now available. 

October 24, 2014  Pro Bono Week Bankruptcy Committee Thanks to all who attended. 

November 21-22, 2014 ABA Business Law Section Meeting Washington DC/Ritz Carlton 

December 7-11, 2014 Bankruptcy Mediation Training St John’s Univ. - New York City 

January 10-13, 2015 ABA  Consumer Fin. Svc. Comm. Meeting New Orleans/Ritz Carlton 

January 19, 2015 ABI Consumer Bankruptcy Conference New Orleans/Tulane Univ. 

Continued From Previous Page . . .
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Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.fl oridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Visit
 www.martincountybar.org  
for resources, links, events 

and member contact & 
practice area specialties.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, 

job opportunities and other 
resources: 

www.circuit19.org

TD Bank, N.A. | Some fees and restrictions may apply. Fees may apply for optional services. Please see your TD Bank BusinessDirect Account Agreement for more details.  Loans subject to credit approval. | Equal Housing Lender. 

We have everything your practice needs.

• Business Checking Choices

• Business Lending Solutions

•  FREE Access to TD Bank
BusinessDirect Online Banking

•  Longer Hours & Weekends
to Fit Your Schedule

•  TD EscrowDirect – 24/7 Online Access to 
Your Escrow Accounts

To learn what TD Bank can do for your 
practice, contact Nicole Hibbs, Treasure Coast 
Business Banker & Relationship Manager at 
1-772-828-9739 or nicole.hibbs@td.com, or 
connect to www.tdbank.com/smallbusiness.
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MARTIN COUNTY BAR ASSOCIATION

PO BOX 2197
STUART, FL 34995-2197

Please Join Us for MCBA’s November 21, 2014 CLE Luncheon Meeting

When:
Where:
Menu:*

Speaker:
CLE’s:

RSVP:
 

There is no charge for MCBA members. Guests are welcome to attend.
A $25 guest fee may be paid at the luncheon. 
RSVP required for members and guests.

To keep costs down, we are only having meals prepared for the number
of MCBA members and guests who RSVP.  

We would love to see you but need to know you are coming! Please RSVP.

Friday, November 21, 2014, at 11:45 a.m. 
Kane Center, 900 SE Salerno Road in Stuart
Mixed fi eld greens, roast turkey, mashed potatoes, green beans & apple pie
*(Please indicate specialty meal if needed when you RSVP.)
Gregory G. Katsas
1 General CLE

RSVP:  No later than Monday, November 17th   - By 5:00 p.m.
(772) 220-8018 or via martincountybarassociation@msn.com


