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Justa Close Up Your Mouth

 
And now...the end is near...and so I face the final 
curtain... yes indeed folks, my time as President of this 
illustrious association draws to a close. It has been an 
honor to serve both as President of the Martin County 
Bar Association for the last twelve months and on the 
Executive Board for the last four years.

When I look back I will remember all the leaders I 
worked with and learned from during my tenure. Greg Weiss, George 
Bush, Jennifer Alcorta Waters, and Chad Hastings, the four prior 
presidents I worked most closely with, taught me by example how a good 
leader steers the MCBA ship safely through the seas. Each of them, in 
his or her own unique way, modeled the best of what our profession 
offers in terms of dedication, dignity, and professionalism. I am grateful 
to them for their good counsel and friendship.

Those four readied me to steer; our Executive Director, Michelle 
Katzman, then made sure that I never guided us too far off course. Our 
monthly newsletter, website, fun events, and the myriad of committee 
activities and meetings that took place over the last twelve months would 
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not have been as successful as they were but for her yeoman’s efforts behind the scenes. 

When I asked Michelle to help us reach our highest membership total ever – the Drive for 500! 
– she did not blink. Instead, she made it happen. When I said I also wanted to emphasize pro 
bono work this year, she volunteered to join the Legal Aid Society board of directors to help me 
make that goal a reality. We now have a pro bono attorney, Andrea Johnson White of FRLS, 
funded by the Legal Aid Society, working out of the courthouse two days a week and in Martin 
County full-time because of that effort. Neither our successful membership drive nor our pro 
bono achievement this past year would have happened but for Michelle’s quiet commitment 
to our cause. I do not even want to think about ever replacing her!

Looking forward, I know Elizabeth Hunter will take my place at the helm and lead us to our 
most successful year ever. She gamely agreed to co-emcee our monthly luncheons this past 
year (you didn’t give her a choice—ed.), and she will bring that same sense of teamwork, 
along with her many talents, to the captain’s chair.

Finally, I thank Barbara Cook and Jason Berger for their dedication over the last year, as well. 
With them in place, our leadership is in excellent hands for many years to come. 

Late in Frank Sinatra’s life, he appeared on Larry King’s talk show (kids, ask your parents 
who they were) and addressed how to successfully bring a ship into port (metaphorically):

I said to Mr. Pavarotti once ... a marvelous man and a great artist ... I said to him ... 
"Maestro, I'm having trouble closing out a note so that it's almost as thin as a butter 
knife ... finish it out quietly like that." I said, "I have trouble doing that. What do you think 
I should do?" He said, "Justa close up your mouth." That's all he said, and I fell on the 
floor. I thought he was gonna give me a dissertation.

Careful readers know I like to end each column by saying “It’s a great day to be a lawyer 
in Martin County!” It's been a great year to be a bar president in Martin County, too. And 
with that, I take the advice of Pavarotti and Sinatra, and justa close up my mouth.
 
Sincerely,

Mark Miller
2016-2017 MCBA President 

Continued From Previous Page . . .

incerely,
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On Friday, May 12, 2017, the Executive Board of the Martin County Bar Association (MCBA) will 
welcome Larry Crary as the guest speaker at our last monthly luncheon meeting of the 2016-2017 
Bar year being held at the Kane Center (900 SE Salerno Road) in Stuart (11:45 a.m.). Please note, 
this meeting is the 2nd Friday of the month - not our typical 3rd Friday!
Larry Crary wears many hats, including but not limited to:

 • Vice-President, Crary Buchanan, P.A.
 • Member of Florida Bar since 1978
 • Corporate, Real Estate & Contract Law
 • J.D., Univ. of Florida 1977
 • B.S.B.A., Univ. of Florida 1975
 • Deacon, Catholic Church (ordained 1999)
 • General Counsel, Martin Health System

We look forward to the wisdom he has developed serving on the board of non-
profi ts like House of Hope, Habitat for Humanity, as a deacon for St. Joseph Catholic Church, and 
as a lawyer dedicated to improving the community for the last 40+ years.  Mr. Crary’s presentation 
will include discussion of the various ways attorneys can fulfi ll their obligation to provide pro bono 
legal services.  He will challenge attorneys to do creative, eff ective pro bono service, and he will 
provide examples of same from his long career in the community. Mr. Crary will also speak about 
the ethical considerations that arise when doing pro bono work.  His program is titled: “Are You 
Serving?” and will incorporate Rule 4-6.1 of the Florida Bar Rules for Professional Conduct. 

Thank you to our CLE sponsor:

Additionally, our 2017 MCBA High School Scholarship recipients have been invited to attend; come 
out to congratulate these impressive young adults! We will also be recognizes our Immigration 
Committee’s 2017 5th Grade Celebrate America Writing Contest recipients at this luncheon.  

The MCBA is so pleased that our attendance continues to climb for our monthly lunches and we 
try our best to wrap up around 1:00 p.m. If you have multiple members from your fi rm attending, 
please consider carpooling to accommodate parking for everyone. As a reminder, overfl ow parking 
is across the street from the Kane Center at Community Christian Academy.

There is no charge for MCBA members; guests are welcome and can pay the $25 guest fee* at 
the door.  To RSVP, please call (772) 220-8018 or email martincountybarassociation@msn.com
by Friday, May 5, 2017. RSVP is required for all attendees and we hope to see you there!

*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.

Please Join Us!

MCBA CLE Luncheon Meeting
MAY 12, 2017

Note: This is the 2nd Friday of the Month

S hchooll SSchhollarshihip re ici ipients



T  S  B  - M  2017

4

J  R
Profi le of Judge Curtis L. Disque

In 2012, Honorable Judge Curtis L. Disque began 
his tenure as a County Court Judge in Martin County. 
Governor Rick Scott selected and appointed Judge 
Disque to the position after the retirement of Judge 
Hershey. Prior to sitting on the bench, Judge Disque had 
a legal career spanning 22 years in governmental and 
private practice. 

A Florida native, Judge Disque hails from Fort Lauderdale. 
He attended St. Thomas Aquinas where he was an accomplished athlete in track and 
football. After attending the University of Florida for his undergraduate degree, and Nova 
Southeastern for law school, he accepted a position as an Assistant State Attorney for the 
19th Circuit, working out of Fort Pierce, FL. He moved to Martin County in 1989, and began 
private practice in 1996 representing insurance companies and their insureds.   

While in private practice, Judge Disque started his own law fi rm, Disque and Schwab, with 
(now Judge) Tony Schwab. Disque was a certifi ed criminal trial lawyer, handling cases from 
misdemeanors to life felonies. He later became a Martin County magistrate and traffi  c court 
hearing offi  cer. Currently on the bench, Disque also assists in felony trials when needed, 
and is Death Penalty Certifi ed.  

Judge Disque is appointed to one third of all Martin County court cases, and his assignment 
is the Juvenile Delinquency Court and Juvenile Drug Court. His full-time role as a father to 
three children has also assisted him in Juvenile Court- a position he relishes. Judge Disque 
enjoys the diverse legal issues that Juvenile Court presents, along with the ability to help 
the youth in Martin County. 

Being the family man that he is, Judge Disque is, naturally, 
most proud of this three children and in his free time, Judge 
Disque enjoys being with his wife and family, or golfi ng.
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Spring Update

   We hope you will be joining us for the 2017 Annual 
Installation Banquet: Friday, May 19, 2017. There 
are no tickets sold at the door as we are SOLD 
OUT! Prepaid tickets are to be picked up at the 
event check-in desk.We thank the generosity of 

our sponsors without whom we could not host this evening 
(see full list on pages 6 and 7).  Tickets include open bar, 
authentic Italian cuisine & dessert buff et, entertainment, 
casino, door prizes and a grand prize raffl  e courtesy of 
Cruise Planners (winery get-away to Mission Inn Resort)! 
Contact Michelle at 772-220-8018 for more information on ticket wait list   

and/or sponsorship availability. 

 Look for a full recap of the 2017 Softball Challenge and 5K Family Run/Walk in 
this issue of The SideBar on pages 10 and 15 respectively.  A summary of the 2017 
Tennis Tournament will appear in the next issue; thank you to our tennis event 

sponsors, Scott Moore with Merrill Lynch & Trish Moore with Hobart Deposition Services. 

As a reminder, the MCBA holds no general meeting lunches over the summer. We look forward 
to seeing you when we are back in August!  Look for your 2017-2018 Membership Renewal 
Application in the mail in June in time for the July 1st start of the upcoming Bar Year.
 
View our website at www.martincountybar.org for individual committee meetings/programs 
in addition to the ones noted above.  As a reminder, the monthly luncheon CLE meetings are 
typically the third Friday of the month EXCEPT for May which is scheduled for May 12th (see 
page 3 for details).

If you are interested in helping with our Social Committee and/or have any questions or ideas 
for us, please feel free to contact us at: 

marshall.law.fl @gmail.com  
jeff rey@vassallobilotta.com.  

Happy Hour Notice

Please join the Palm Beach County Justice Association, the Treasure Coast Justice Association and the 
Florida Justice Association for a FREE members-only networking mixer on May 11, 2017 (5:30pm) @ The 
Woods Jupiter (129 Soundings Ave, Jupiter, FL 33477). Two drinks & appetizers are  included; additional drinks and 
food available for purchase. Questions? Please contact Sydnee at PBCJA at sydnee@pbcja.org for more info.

REGISTER HERE: https://pbcja.org/pbcjaevents/martin-county-social-mixer-with-fja-mcba-and-tcia/
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Un Viaggio in Italia! - A Trip to Italy!
Thank you to our event sponsors:

Venezia Casino Sponsor:

Amalfi  Entertainment
 Sponsor:

Sicilia Dinner Sponsor:

Pompeii Prize Sponsor:

Roma Gold Sponsors:

Pisa Past President 
Recognition Sponsor:

Italiano Viennese 
Dessert Buff et Sponsor:

Sheila Biehl, P.A.

Scalia/Ginsburg 
Program Sponsor:

Scott Konopka & Gregory Weiss
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Court Reporting | Video | Interpreting
Lawyers’ Reporting

Firenze Silver Sponsors:

Toscana Specialty 
Drink Sponsor:

Napoli Cocktail Hour 
Sponsors:

Milano Bronze Sponsors:

Portofi no Copper Sponsors:

Sorrento Signage Sponsor:
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Salvage: Rescue of a Vessel in Peril

“Awards for performance of salvage services are not limited to a strict 
quantum meruit measure of the value of the services performed. Rather, 
the award is calculated to include a bounty or premium based upon the risk 
involved in the operation and the skill with which it was performed." Treasure 
Salvors, Inc. v. Unidentifi ed Wrecked & Abandoned Sailing Vessel, 640 F.2d 
560, 567 (5th Cir.1981). The calculation of the award is specifi c to the facts 
of each case, and compensation is given as a reward "for perilous services, 
voluntarily rendered, and as an inducement to seamen and others to embark 
in such undertakings to save life and property." The Blackwall, 77 U.S. (10 
Wall.) 1, 14, 19 L.Ed. 870 (1869).  In The Blackwall, the Supreme Court 

enumerated six factors related to the salvor's skill and risk in the calculation of a salvage award:

1. The labor expended by the salvors in rendering the salvage service.
2. The promptitude, skill, and energy displayed in rendering the service and saving the property. 
3. The value of the property employed by the salvors in rendering the service, and the danger 

to which such property was exposed. 
4. The risk incurred by the salvors in securing the property from the impending peril.
5. The value of the property saved.
6. The degree of danger from which the property was rescued.

Contractual salvage occurs where there is a 
contract to pay a given sum for the services 
to be rendered. Bay & Delta Tractor Tug Co. 
v. The Barge Pacifi c Trader, 1998 AMC 494 
(N.D. Ca. 1997). The agreed amount may be 
payable regardless of success, or the amount 
may be dependent on success, or the parties 
may agree that some amount is payable 
regardless of success and an additional 
amount may be contingent on success. 

A binding contract can be oral, and an exact dollar amount is not necessary to form a binding 
agreement. Id.  The normal rule is that a salvage contract will be enforced according to its 
terms if it was fairly entered into without compulsion, fraudulent misrepresentation, or mistake 
of fact, even though the stipulated amount turns out to be higher or lower than the value of the 
services. The Elfrida, 172 U.S. 186, 186 (1898).  However, a salvage contract is reviewable 
for fairness if it was entered into while the promissor was in distress. See Black Gold Marine 
Inc. v. Jackson Marine Co., 759 F.2d 466 (5th Cir. 1985).  

A  C

Continued On Next Page . . .
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In Osal Marine Services, Inc. v. M/V Panasea, 1993 AMC 1930 (W.D. Wa. 1992), the court 
refused to enforce a written salvage contract on the ground that the salvor forced the contract 
on the owner by refusing to commence salvage operations until its form agreement was signed, 
and where the terms of the contract were exorbitant in light of the factors pertinent to a fair 
salvage award. Fraudulent overreaching by the master of the salving vessel in obtaining the 
signature to a salvage contract of the master of the imperiled vessel was held to bar any award 
to the salving master of the owner of the salving vessel (but not its crew, who were found to 
not be parties to the fraudulent conduct) in Jackson Marine Corp. v. Blue Fox, 845 F.2d 1307 
(5th Cir. 1988). "Admiralty courts have traditionally been vigilant in protecting mariners from 
unscrupulous and dishonest salvors." Id. at 1309.  Charles M. Davis, Maritime Law Deskbook 
(2016 Ed.)

Now Accepting Nominations For MCBA’s 2017 Professionalism Award

The recipient of the annual MCBA Professionalism Award must be a current 
member of the Martin County Bar Association. The Professionalism Award 
recognizes an attorney who has demonstrated or promoted outstanding 
professionalism in Martin County, as defi ned by exemplary ethical conduct, 
character and integrity, respect for the legal system and all of its participants, 
commitment to maintaining the highest levels of professional competence, 
courtesy and civility, and commitment to serving clients, the community and 
the public good. 

Nominations will be accepted through midnight on May 31st with the 
award being presented at the annual Fall Judicial Reception. The nomination 
should outline why the candidate is to be considered along with supporting 
rationale and list of related accomplishments. 

Send nominations to www.martincountybarassociation@msn.com. For 
questions, contact Michelle at 772-220-8018.

Local Students Are Looking For Summer Internships

If your fi rm has any internships available for the Summer of 2017 contact 
Michelle with the details at martincountybarassociation@msn.com and 
we will post them for you.  Additionally, if you have annual applications that 
are now fi lled, please let us know so we may direct future inquires to the 
appropriate application sites.

P  C  

Continued From Previous Page . . .
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2017 Race To The Courthouse 5K Recap

Thank you to the more than 150 runners and walkers who 
came out on Saturday, April 15th, to support the inaugural 
Race to the Courthouse 5K.  What a great turnout for this 
event! 
 
The runners and walkers completed a course through 
downtown Stuart and ended at our own Martin County 

Courthouse, receiving a great fi nisher medal to show off .  
 
There was great competition involved in the race and the "fastest law fi rm" award went to 
McCarthy, Summers, Bobko, Wood, Norman, Bass, & Melby, P.A., with help from strong 
female fi nishers, including the Female Open Winner, Jessica VanValkenburgh, with the 
time of 22 minutes and 50 seconds.  Male Open Winner was 14-year-old D.J. Farren from 
Wilmington, DE, who completed the course in 19 minutes and 10 seconds.  All results can be 
viewed on www.mcmtiming.com.  
 

 

We are happy to announce that the event is estimated to raise more than $2,000 for the 
Legal Aid Society of the Martin County Bar Association.   
 
Abby and Gene want to pass along a thank you to the following MCBA members who 
stepped up and answered the call for help with this event on race day: Barbara Cook, 
Gina Castro, Jody Foster, and the many others.  In addition, a special thank you 
goes to Gene's wife, Tara Zweben, for helping throughout the year to plan this event! 

A huge thank you to our sponsors.  This event would not have been possible without their 
support!

5K R  C  

Team McCarthy Summers: Jessica Vanvalkenburgh, Jerry 
Bocchino, Stephanie O'Neill, Owen Schultz, 

Emily Flowers-Yahn

Continued On Next Page . . .
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Thank you to Dr. Lively and his staff  for becoming an early sponsor! 
 
Thank you also to Publix for joining as a sponsor and helping our community.  
 
Additional thanks to these sponsors:  
 

 

Additional thank yous to the following local businesses who made contributions to the race: 
Elements Massage, Osceola Street Café, Sports Clip, Bagel Break Deli, and Vital 
Chriopractic – Dr. Dan Rukeyser. 

Photographs have been provided by Dave's Airport Shuttle Service. Please call Dave at (772) 
486-4659 for any of your transportation needs. Enjoy some of the photos from the event below 
and on the next page as well as more at www.martincountybar.org at our Photo Gallery.

Dave’s Airport Shuttle Service

5K R  C  

Continued On Next Page . . .
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2017 Race To The Courthouse 
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Good News & Better News!

The good news. The provision of legal services to Martin County indigent 
residents has drastically improved in the last year.

The better news. We can keep up this improvement with your fi nancial support.

Just over a year ago, our Martin County Legal Aid Society (a section 501(c)
(3) charitable organization) entered a two-year contract with Florida Rural 
Legal Services, our local partner, to hire Andrea Johnson White to devote 
full time to legal services for our residents. Funding for Andrea full time for 
two years was available at the start but by the end of this year, that funding 
will be about $45,000 short for future years. 

We have obtained space for Andrea at the County Administration building 
with the help of Carolyn Timmann, Clerk of Court, and the Martin County 
Commission, at no charge, so our expenses are about as low as they can 
go. Our 5K race committee is doing a great job of raising money for legal aid. 
We also have another fundraising program planned for the fall but we need 
your help too. So, this month you will receive a letter from us in partnership 
with FRLS with lots more information about how you can contribute and help 
keep Andrea working on behalf of the indigent citizens of Martin County!

Additionally, if you would like to be “the ONE" to volunteer for pro bono cases, 
please contact: Jane Cornett at jcornett@bplegal.com, Maxine Noel at 
mnoel@gglawyers.com or Carolyn Fabrizio at carolyn.fabrizio@frls.org.

Imagine the impact we could make if every attorney in the state of Florida 
helped ONE pro bono client!

PRO BONO COMMITTEE

ONE CLIENT. 
ONE ATTORNEY. 
ONE PROMISE.
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2017 Softball Throw Down Recap

The Martin County Bar Association’s softball team has done 
it again!  On Saturday, April 1st, your 2017 team improved its 
record to 6-1 with a very competitive game against the St. 
Lucie County Bar Association with a score of 13-7.

The action started right off  the bat with aggressive base 
running by Elizabeth Seemann with a triple. In fact, Elizabeth, 
along with Jessica VanValkenburgh, were easily awarded 
the most aggressive base runners.  At some point I recall 
hearing the question "does it count if I knock them over?"

Not to be outdone, Heather Bridwell was equal to the task at second base with several solid 
defensive plays resulting in outs. Chad and I relinquished our pitching duties to Dr. John 
Fernandez who pitched a perfect game (we won) and also off ered his services as team doctor. 
Jerome Stone hit our team's only home run with a blast all the way to the fence. He rounded 
the bases in record time.  Bill Gallese looked to challenge Jerome's time with a possible home 
run of his own but pulled up after rounding second base with what appeared to be a hamstring 
injury. With no one willing to massage the injury, Bill was out for the remainder of the game.   

The fastest player goes to Charles Scott who beat the throw to fi rst with Bolt-like speed. While 
aggressive base running and hitting may be the MBCA trademark, it was the defensive play 
that won the game.  Bryan McLaughlin was again stellar at third base. Not one error and 
some long diffi  cult throws to Stephen Smith who was like a magnet on fi rst base. Welcome to 
the team Stephen!  Ray Robison was of course an anchor at shortstop and along with Bryan 
and Heather put up a wall of defense. Jim Oster channeled his Killer Bees days with strong 
hitting and superior play in right fi eld.

S  C  

Continued On Next Page . . .

MCBA Co-Team Managers/Players: Tom Weiksnar & Jerome Stone 
MCBA Team:  Heather Bridwell, Charles Scott, John Fernandez, Bill 
Gallese, Chad Hastings, Bryan McLaughlin, Jim Oster, Ray Robison, 
Elizabeth Seemann, Stephen Smith, and Jessica VanValkenburgh

SLCBA Team: Johnathan Alford,  Andrew Clopman, Justin Cormier, 
Lillian Ewen, Judge Daryl Isenhower, Alison Leffew, David Lewis, Brian 
Mallonee, Ed Mosher, Amber Mosley, Gaby Radcliffe, Chuck Ray, Ryan 
Reif, Molly Shaddock, Chuck Shafer and Luis Sosa
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S  C  
Continued From Previous Page . .

From the opening ceremonies and the Star Spangled Banner, to the last plate of BBQ and the 
fi nal handshakes, this game was fun for all and could not have taken place without our sponsors.  
A special thank you to TD Bank for sponsoring the MCBA team!

Additionally, we thank SLCBA’s sponsors Apfelbaum Law and Alison Leff ew, Attorney at 
Law for also supporting this event. 

Both teams seem ready for more.... perhaps league play? 

Thank you again to everyone who helped make this such a great event and perhaps most 
importantly thank you to the players and their families from both the Martin and St. Lucie Bar 
Associations. A shout out to former Magistrate Wendy Werb who designed the new Softball 
Challenge trophy which will remain in Martin County at least until the next challenge. 

We hope you enjoy just some of the fabulous action shots below taken by Olga Hamilton of 
Legal Consulting Services, Inc.  You can view these and more on the MCBA Photo Gallery on 
the website: www.martincountybar.org.
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The MCBA Appellate Committee Needs Your Help!

In the past, the Martin County Bar Association’s Appellate Committee had 
a program with the 19th Circuit Public Defender’s Offi  ce pursuant to which 
Martin County Bar attorneys volunteered to handle pro bono misdemeanor 
appeals for the PD’s offi  ce (appeals from County to Circuit Court).   These 
misdemeanor appeals are diffi  cult for the PD to handle as the offi  ce does not 
have suffi  cient staff  to handle all of them.  

At this time, I am looking into the possibility of restarting the pro bono program.  
I am reaching out to all of you to see who may be interested in handling a 
pro bono appeal for the 19th Circuit PD.  There is nothing for you to do at 

this point in time other than to let me know if you might be interested in handling a pro bono 
appeal at some point down the road.     

It is my understanding that as the pro bono attorney, you would serve as co-counsel and 
only be responsible for briefi ng and oral argument.  I have been told that the Assistant Public 
Defender would fi le the Notice of Appeal and necessary pleadings to commence the appeal, 
and would remain as attorney of record. 

For those of you who are board certifi ed in appellate practice, or looking to become board 
certifi ed, handling a pro bono misdemeanor appeal could give you those last few briefs and 
oral arguments that you’ll need to list on your application for certifi cation or re-certifi cation.  In 
light of that consideration, this program could really be a win-win for everyone.

If you would be interested in handling a pro bono misdemeanor appeal for the 19th Circuit PD’s offi  ce in 
the future, please let me know at your earliest convenience. Reach me at deng@mrachek-law.com.
Thanks in advance for your time and consideration.  I look forward to hearing from you soon!

Appellate Practice Committee

Any article appearing herein may be reproduced provided credit is given both to The SideBar 
and the author of the article. Views and conclusions expressed in articles and ads herein are 
those of the authors or advertisers and not necessarily those of the officers, directors, or staff  of 
the Martin County Bar Association. Further, the Martin County Bar Association and staff  do not 
endorse any product or service advertised. All advertising is subject to approval. We regret any 
errors or omissions and such, if applicable, will be noted in future issues. 

Many of the professional head shot photos and candid photos appearing in this issue have been 
provided courtesy of: Legal Consulting Services, Inc.
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Foreclosure Case Law Update

1. Wells Fargo Bank, N.A. v. Ayers (Fla. 4th DCA 2017).  In this 
case the Fourth District Court of Appeal noted that Wells Fargo waived the 
argument that the lower Court erred in dismissing the action on the Ayers’ 
Motion for Involuntary Dismissal prior to the conclusion of Wells Fargo’s 
case in chief.  However, the Fourth District found that, after a review of the 
record, Wells Fargo off ered suffi  cient evidence to support the lost note count 
and accordingly the involuntary dismissal could not be granted and the Final 
Judgment in favor of the Ayers was reversed and remanded for a new trial.

2. Deutsche Bank National Trust Company v. Applewhite (Fla. 4th DCA 2017, No. 
4D15-4512).  Here the Fourth District Court of Appeal found that the lower Court erred in 
granting the borrowers’ Motion for Involuntary Dismissal based on lack of standing.  The Fourth 
District pointed to its recent opinion in Ortiz v. PNC Bank, National Ass’n, 188 So.3d 923 (Fla. 
4th DCA 2016), where it held that, “when a copy of the blank indorsed note is attached to the 
complaint,….if the Bank later fi les with the court the original note in the same condition as 
the copy attached to the complaint, then we agree that the combination of such evidence is 
suffi  cient to establish that the Bank had actual possession of the note at the time the complaint 
was fi led, and, therefore, had standing to bring the foreclosure action, absent any testimony 
or evidence to the contrary.”  As a result the Fourth District reversed the involuntary dismissal 
entered at Trial and remanded.

For more information on this area of the law, contact jmv@mccarthysummers.com.

F  C  

The MCBA Wishes you a safe and The MCBA Wishes you a safe and 
Happy Summer!Happy Summer!

We Look forward to seeing We Look forward to seeing 
you again in August.you again in August.



Then why are you trying to handle a personal injury case?

SHOULD A FAMILY DOCTOR 
PERFORM OPEN-HEART SURGERY?

Personal injury is not “easy money”, and insurance companies don’t 
just roll over.

Refer the case to our Personal Injury firm, 
and earn yourself a 25% referral fee.

It’s easy. Simply call our office at 561-697-4440 and, we’ll take over 
from there.

1-800-GOLD-LAW    800GOLDLAW.com
1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409

Auto Accidents - Slip and Falls - Heart Attacks in Public Places
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Please Join Us!

We want to extend our appreciation to last month’s speaker, the Honorable 
U.S. Southern District Court Judge Robin Rosenberg. It was a fantastic 
presentation.

The Trial Lawyers Committee will hold our fi nal 2016-2017 Bar 
year meeting on Thursday, May 11th at noon at the Gunster 
Law Firm in Stuart. Carri Leininger, of Williams, Leininger, 
& Cosby, P.A., will be our guest speaker. Attorney Leininger 
specializes in appellate matters and is Board Certifi ed in 
Appellate Practice.  She has served as appellate counsel 
in both state and federal courts at all levels, including the 
Supreme Court of the United States. She was co-counsel for 
the State of Florida before the United States Supreme Court 
in Sole v. Wyner that resulted in a 9-0 decision. She will be 
providing an extremely insightful presentation as how best 
to conduct trial to avoid, or be successful, on appeal.

As always, lunch will be provided.  Please RSVP to adam@gravesthomas.com  
by Monday, May 8th at 5pm if you plan to attend. We will send out email reminders 

prior to the meeting.

We hope you found this year’s speakers to be informative. We look forward to having another 
great group of speakers next year!

T  L  C

i t th ti

J  T

ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact 
Judge Roby at: 772-288-5560, 

robyw@circuit19.org 

or visit the website at: 
http://www.justiceteaching.org.

We look forward to working/teaching with you!
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News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY

Crary Buchanan Law partners, associates and staff  are celebrating 90 years of history 
and community service in Martin County honoring the fi rm’s founder, Evans Crary.

Donna E. DeMarchi has joined the Law Firm of Hoskins, Turco, Lloyd & Lloyd as an 
Associate Attorney in their Personal Injury Department.  Donna will continue to handle 
Plaintiff  Personal Injury matters.   

Best wishes to long-time MCBA member, Linda C. Hake on her retirement from Martin 
Memorial Health Systems where she passes the baton after 24 years! 

Congratulations to MCBA members Benjamin J. Bedard and Steven G. 
Gieseler; Governor Rick Scott reappointed both of them to the 19th Circuit 
Judicial Nominating Commission for terms beginning March 31, 2017, and 
ending July 1, 2020.

We proudly recognize and congratulate MCBA member Michelle Suskauer on her 
election to the Florida Bar Presidency for 2018-19. Michelle worked hard and earned the 
win by crisscrossing the state day-after-day, month-after-month for nearly the entire last 
year. With her commitment, drive, and work ethic, we know she will serve the lawyers 
of the state very well.

Congratulations to W. Trent Steele on his recognition by FoundCare, Inc., for the hard 
work he poured into the organization when it was fi rst getting started in 2002. FoundCare 
is a health care center in West Palm Beach that treats all community members, regardless 
of socioeconomic or insurance status.

Continued On Next Page . . .
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MCBA Trial Law Committee Co-Chair Adam Guzi has joined the fi rm of Graves Thomas 
Injury Law Group. Adam will be providing representation to Treasure Coast clients in 
personal injury litigation, wrongful death, premises liability, and other serious injury and 
illness accidents.

Preethi Sekharan joined 5 other local “star-lebrities” in March at StarStruck Theatre for 
the annual “Singing with the Stars” to benefi t  Artists with a Cause. Money raised will 
help the nonprofi t fulfi ll its mission of supporting artists who serve community needs. 

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY
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2017 CLASSY COMPETITION FOR A GREAT CAUSE - 
MOLLY’S HOUSE 2017 POLO CLASSIC

Internationally renowned polo players, includinng a ssingle female player, took to the fi eld March 
4th for the 2017 Molly’s House Polo Classic,,, iinnnn a mattch between Team NAPA and Team 
Southern Eagle for the annual day of fun anddd ccclllaaassssy commpetition for a great cause. 

In a very exciting fi nal minute bboth teams scccooorrreeeddd putting the fi nnaal scores at 9-8, with Team 
Southern Eagle winning thee mmmaatttcchh. TTrraaddiittiioonnaalll ppoolloo aaccttiivviittiieess aalllsssooo included a polo clinic, a 
best hat contest, a dressage presentation, and a champagne ddiivot sstomp during half-time; 
though not everything at thee evennnnttt wwwwwaass eeqqqueeesstttrriiiaaan rreelllaattteeedddddd.. AAAAAAttenddeees were allso treated to 
The Polo CCllllaaaassssssic Car Shooww cccccccooooooorddiinnaaaaateeeed byyyy CCCar Shhhhowwww DDirreeeecccccttoooorr Chaaddddd PPPPPeeerrriiimmmaaannnnn wwwwiiiitttthhhh mmmmmoooorrreeee than 
333000000 (a recordddd)) cccllaassssiccc vvinntaagggee cccccarss, aaassss wwwelllllll aass hhhhhoottt rrrroddddss,, aannnnddddd eeevvvvvvven a 20000099 Rolllllssss RRooyyyyyccceeee.

Proceeds from the PPPPPooolllloooo CCCCCllllaassssiiiic suppppppoorrt the 
mission of Molly’s House — keeping families 
together by providing short-term, aff ordable 
aaaccccccooommmmmmooodddaaattttttiiiiiioonnnnns for the families of hospitalized 
lloovveeed oonnesss aaannddd hosspppiiiittttaaaaaaalll oouutttppaaatttiientttsss. MMMooooolly's 
HHHHooouuuuseeee wwass thhhhheee dddreammmm prroooojject oofff Mollyy SSSSShaaarkey, 
whhooooo wwwwwass ddddiaaaaaggnnnnnosed wiittthhhh cchhhrroooonniiicc mmmyyyeeelooocytic 
leukkkkkemmmmiaa wwwhhhhheeennnnnn she wwaasss 11122222 yyyyeeeears oooollddddd. MMMMolly 
ddddiiiieeddddd innn 11199999992222 wwwhhhen she was 1188, bbutt her dream 
has since become aa reality and is veryy mmuucchh 
alive and well. Sincee gggrrooouuunndd wwaass bbrrookkeen oonn the 
fffffaaaaacccccciiiiilllliiiiitttttttyyyyyyyy in 1995, it has served more than 19,500 
peoplleee, hhhheelllllpppppppiiiiing patieennttts aaaannndd tthhheeeeiiirr ffffaammmmiiiillliies stttaayyyy 

cloosseeee ddduurinnng aaa mediiccal criiisssisss. To leeeaaaaaaarrrrnnn mmmooooorrreee aaabbbbbooouuuutt tthee oopppperation anddddd progrrrrrraammms ooooofff Mooolllyyy'ss 
HHHHHHooooouuuuusssssee,,, vviisssssit wwwwwwwwwwwwww.mmmmmoooollllyysshhhhhouuusee.oooooooorrrrrrgg..

The MCBA will be collecting general household supplies and gift ccards of any amoouuuunnntt ((PPuuubbbbbblllliiixxx,,, 
Target, Walgreens, CVS, Home Depot, Offi  ce Depot, Walmart or local restttaurannttsssss)) ttoo hheeellllpppppp 
Molly’s House and the families they support at our May 12th luncheon.  A full listt wwwiiiilllll bbbeee ooonnn 
display at the luncheon; any help is appreciated! 
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Thank You!

Thank you to everyone who attended the annual Courthouse 
Tour and those who supported the YLD this year.  Our special 
thanks to Intelligent Offi  ce for sponsoring our April 21st Happy 
Hour!

If you would like to become more involved with the YLD next 
year or have suggestions for new events, please contact Garrick 

Harding (gharding@wpltrialattorneys.com) or Kathryn Roegiers (kathryn@roegierslaw.com).  

Hope you all have a great summer!

Y  L  D

J  S

S , A , S  & M G

561-694-6079
jsobel@schwedlawfi rm.com

Offi  ces in Palm Beach Gardens and Stuart

B  C  
C  T  L
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W , T  & E  C
Please Join Us!

The fi nal 2016-2017 Wills, Trusts & Estates Committee (formally Probate, Trust 
& Guardianship Committee) meeting will be held from 12:00 - 1:00 p.m. on 
May 11, 2017 at the Law Offi  ces of McCarthy Summers Bobko Wood Norman 
Bass & Melby (2400 SE Federal Highway, Fourth Floor in Stuart).  

Our sponsors and guest speakers are with Keaney Financial Services and 
we greatly anticipate this program as we wrap up the 2016-2017 Bar Year!

Lunch will be provided as usual. If you plan on attending, please RSVP by May 3, 2017 at the 
latest to lee@tiltonlawpa.com.

W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualifi ed Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Offi  ce

(772) 223-4092 - Fax
Email; wjh@hunstonadr.com

Website Online Calendar: www.hunstonadr.com

PERFECTLY LEGAL 
OFFICE SOLUTIONS, LLC

Over 25 years of  Legal Assisting 
experience on the Treasure Coast
Notary Public, State of  Florida

Shaun Kelly, 
Legal Assistant
Providing Services to the 

Legal Community

772-349-5519
Shaun@PerfectlyLegalOS.com

www.Perfectlylegalos.com

Find me on Facebook!

• On-site or Pick-up/Drop Off
• Overflow Work
• Special Projects
• Vacations/Leaves
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We Hope You Can Make The Last Meeting!
Join us on Wednesday, May 17th (Noon) for the last Family Law Committee 
meeting of the 2016-2017 Bar Year. It will be held at the Law Offi  ce of Crary 
Buchanan (759 SW Federal Highway) in Stuart. 

Lunch will be provided as usual.  If you plan on attending, please RSVP to 
susan@crarybuchanan.com by May 12th at the latest.  We hope to see you 
there!

F  L  C

The 2017 Legal Directory Is Here!
Members: Pick-up your copy at the 

MCBA lunches!

Please Join Us!

Join us for the 
Lady Lawyer Lunches, 

typically on the last 
Friday of 

every month
 at 11:30 a.m. at Sailor’s 

Return in Stuart.

Hope to see you there!

L  L
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2016 FILINGS DOWN AGAIN

Overall, the judicial business report for U.S. Bankruptcy Courts states that 
bankruptcy fi lings in 2016 were 6% fewer than in 2015. It is reported as the 
lowest totals since 2007, which was the fi rst full fi scal year after the bankruptcy 
abuse prevention and consumer protection act of 2005 took eff ect. 

Consumer petitions dropped to 781,123 which accounted for roughly 97% 
of all petitions. Chapter 7 petitions for consumers fell 9%. Business petitions 
made up the other 3% of the total and fell 2% from 2015 totaling 24,457 
fi lings. Chapter 7 petitions for businesses fell 8% overall and constituted 
62% of all business fi lings. 

Chapter 13 fi lings decreased 1% to 299,150. Small business owners fi led 2,326 cases under 
Chapter 13 which represented an increase of 10% from 2015. Thus, closely held businesses, 
and dba’s that qualifi ed to fi le chapter 13, mirrored somewhat the Chapter 11 business fi lings 
(up 2% at 7,450), and represented the only signifi cant increase in bankruptcy fi lings. 

11TH Circuit Agrees, Home Surrender is Permanent
Failla v. Citibank, N.A. (In re Failla), 838 F.3rd 1170 (11th Cir. 2016)

The 11th Circuit has agreed that once a debtor makes the election to surrender their home on 
the statement of intention in the petition they cannot then turn around and “undo” the surrender 
and oppose a foreclosure in state court. The court went so far as to say that to allow such an 
act would be an abuse of the bankruptcy process and that it is not even necessary under the 
circumstances for the lender to receive a lift of the automatic stay. In some writer’s views, we 
are likely to hear more on this again.

BUT! What’s a Debtor to Do?
In re Sagendorph, No. CV 15-40117-MGM, 2017 WL 327305

 
Along the same lines, yet intuitively opposite, the United States District Court for the District 
of Massachusetts recently held that a debtor cannot force a secured creditor to take title to 
its collateral in complete satisfaction of the secured creditor’s claim over the objection of the 
creditor, (Wells Fargo), under 1322 (b)(2) and 1325 (a)(5)(C), even though there was more 
equity in the property than what was owed. Again, the “surrender” language was examined 
along with the “vesting” provisions of Chapter 13. The decision seems to leave a debtor in 
limbo. He must surrender the property when he says so; but it would seem the lender can 
refuse to accept the property! This leaves the debtor in an untenable position unless the Court 
uses its “Equity Powers” to enforce the “surrender” as a matter of equity. As stated above, look 
for more to come of this confl ict. 

NEED MORE INFORMATION? Contact Jon L. Martin, Chair at (772) 419-0057

B  C
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Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of

Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these 

photos for your marketing needs.

***Reminder***
Member Benefit

Travel Services: waived service fee for all airline bookings, free travel quotes/consultations, 3% off  ANY 
booking (no matter the dollar amount or type of travel) and personalized Bon Voyage gift per booking. 
Contact Debbie or Valerie @ 772.879.3221.  Visit: www.mycruiseplannersvacation.com/MCBA

Located at 3325 NW Treasure Coast Drive in 
Jensen Beach

Receive 15% discount on formal wear and professional 
men’s wear for all MCBA Members – visit 

www.martincountybar.org (Member Benefi ts) 
for more information.

Reduced Fee For Job Posting on MCBA Website – 
See www.martincountybar.org 

(Member Benefi ts) for all the details 

Keaney Financial Corp. Disability Insurance – 
Individual Policies at group discount rates 
with no minimum employee requirement –

for all the details, visit our website at:  

www.keaneyfi nancialservices.com/
associations.10.htm

MCBA M  B  
Martin County Courthouse Access Badge allows 

you to move through security screening with no 
need to remove your belt – contact Michelle at 

martincountybarassocation@msn.com for an 
application and fee information.

PROOF

• Non-Member fee waived for hourly offi  ce 
and/or conference room rental ($50 value)

• One-month free with a 12 month contract on 
any of our services

Telephone: 561-427-8400  
 Website: www.intelligentoffi  ce.com
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Greetings and Salutations:

Our next meeting with be held on Tuesday, May 16, 2017 at 
Crary Buchanan Law Offi  ces.  Olga Patterson, ACP, FCP, 
FRP will be giving a presentation on Mass Torts. Dinner will 
be served at no cost.  

Please RSVP no later than Friday, May 12, 2017.

As always, should you have any questions, concerns, 
or  suggest ions please feel  f ree to emai l  me at

(Susan@CraryBuchanan.com) or call me (772) 233-4601 anytime.

P  C

Our Law Library Committee will be receiving the FL Bar Certifi cation CLE 
audio program for Real Estate within the next month. So, please remember 
that our Clerk’s Offi  ce will be updating its website shortly. 

DONATIONS PLEASE! Our Law Library Committee strongly encourages 
all our attorneys to donate to our Bar Association any current FL Bar CLE 
materials, or to donate funds for the purchase of same. Contact Michelle 
Katzman, Executive Director, at 772.220.8018 to arrange for donations.

Your help is needed throughout this summer. We need to increase the number 
of users accessing legal research at each of our Martin County library branches.  USE IT or 
LOSE IT, will be the mantra this summer. If you wish to continue free legal research access, 
then please utilize the service during each library visit, or when you have any spare time.  If 
our numbers increase, then the library will increase the possibility of continuing the services 
at the end of this summer.

Our Martin County Public Library System, at the Morgade Branch to the southwest of the 
Chastain Center at Indian River State University, off ers fl ight simulator training. So check out 
our library for many learning opportunities. Visit our Martin County libraries and enjoy the free 
legal research. Have a nice summer and we will see you again in August. 

If you would like to join our Martin County Law Library Committee for this upcoming bar year, 
please call Christine Moreno at (772) 288-1020.

L  L  C   
LAW LIBRARY RECAP
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Many people are surprised to learn that Florida law does not currently 
regulate the practice of Mediation. Florida Statutes Ch. 44 only applies 
to “court appointed” mediators. Anyone can practice Mediation without 
certifi cation and without being subject to any ethical or legal standards or 
demonstrating good moral character.  Only “court appointed” mediators 
must be certifi ed and voluntarily submit themselves to Rules of Conduct 
and accountability through the Supreme Court Dispute Resolution Center.

A mediator who has been decertifi ed or who has been denied certifi cation 
can still open a practice and off er services to an unsuspecting public.  This 
could have devastating eff ect on mediation consumers, especially those 

who are pro se and do not have the protection of a lawyer.

It is time for Dispute Resolution to evolve into a stand-alone profession. A profession is defi ned as an occupation 
that requires specialized, ongoing training and that imposes qualifi cations for practitioners. Florida does not 
currently impose qualifi cations except on a voluntary basis through certifi cation.

This is a consumer protection and professional standards issue, not an attempt to exclude non-lawyer mediators.  
The Florida certifi cation process through the Supreme Court’s DRC is very open, allowing certifi cation to people of 
diverse, numerous experiences and backgrounds provided the applicant can demonstrate good moral character 
and completes basic qualifi cations. The cost for initial training is vastly aff ordable.  If desired, exceptions could 
be made for those who mediate as part of another profession, such as religious leaders.

Mandatory certifi cation would allow Mediation to become a recognized profession and impose standards of 
conduct, good moral character and minimum qualifi cations for all practitioners.  The burden on non-certifi ed 
mediators is negligible because the process of becoming certifi ed is not burdensome.

Opponents complain that certifi cation rules restrict the use of resolution techniques such as transformative, 
evaluative and collaborative.  However, Rules 10.310(a) and 10.370 provide ample latitude for mediators to 
explore issues thoroughly, provide information and suggest options without off ering opinions or prescribing the 
terms of resolution. 

Another objection is that mandatory certifi cation will make all practitioners accountable for conducting themselves 
in a manner consistent with good moral character and honest dealing towards my clients, their clients, my 
colleagues and the courts. To quote the great philosopher, Homer Simpson: “Duh.” 

A third objection is that requiring all DR practitioners to be certifi ed destroys the right to self-determination.  It 
is true that parties would be prohibited from choosing mediators of unproven competence and moral character.  
However, the fact that there are hundreds of mediators from diverse backgrounds from whom to choose tips the 
balance in favor of assuring the integrity of the profession and protection of consumers. Rule 10.200 states in 
part: “The public’s use, understanding, and satisfaction with mediation can only be achieved if mediators embrace 
the highest ethical principles.” This precept only has its full eff ect if it applies to all Mediation practitioners.

The ADR Committee of the Florida Bar has recently voted to ask the DRC Rules Committee to recommend 
mandatory certifi cation for all litigated matters. It’s a step in the right direction.
For more information about ADR contact us at:

A  D  R  C  

Marty Holleran   772-283-5438  mgholleran@bellsouth.net  
Rodney Romano 800-379-2580  Rodney@matrixmediation.com

=======

The Case for Mandatory Mediator Certifi cation
Submitted By: Rodney Romano
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Crimes and Immigration Consequences
A Three-Part Series Submitted By: Christopher A. Gaston, Esq.

(Part 1 ran in the March, 2017 issue of The SideBar)

Part 2:  Crimes Involving Moral Turpitude (CIMTs) and Drug Crimes

Precedent decisions by the Federal Courts and the Board of Immigration 
Appeals have defi ned and redefi ned what acts constitute a Crime Involving 
Moral Turpitude (CIMT), as there is no statutory defi nition.   Some Federal 
Courts have defi ned moral turpitude as, “refers generally to conduct that 
shocks the public conscience as being inherently base, vile, or depraved, 
contrary to the rules of morality and the duties owed between man and 
man, either one’s fellow man or society in general.”1  While this defi nition 
is suffi  cient when applied to a case of a noncitizen convicted of murder, 
the defi nition is inadequate to apprise a noncitizen facing a theft or traffi  c 
off ense whether the infraction will spawn immigration consequences as a 

Crime Involving Moral Turpitude.  

In most cases, a CIMT requires an element of willfulness accompanied by a mens rea of 
recklessness or guilty knowledge.  A majority of CIMTs can be categorized as 1) crimes 
against a person, 2) crimes against property, 3) sexual and family crimes, and 4) crimes 
against government or judicial authority.  These categories of off enses can encompass a 

I  C  

Continued On Next Page . . .

Immigration Committee Updates

Many thanks to all MCBA members and affi  liates who assisted 
with and participated in the Celebrate America 5th Grade Writing 
Contest.   We had a number of excellent submissions and are 
grateful to the students, teachers and schools that made this 
endeavor a priority.  34 writers from 6 schools and 3 counties 
participated in the 2017 contest. The winners will receive their 
awards at our May 12th MCBA CLE luncheon and we hope 
you will join us to congratulate them! 

Community lawyers are needed for a pro bono outreach event 
on Sunday, May 7, Noon to 3 p.m.  Please email Angelina Castro at acastro@aclawsolutions.
com for details.

Our next committee meeting will take place at 11:30 a.m. on Friday May 26, at Namaste 
Restaurant in Stuart.  We are actively looking for a luncheon sponsor.  If you are interested in 
joining our committee and/or attending the next meeting, please contact Angelina Castro at 
ACastro.esq@gmail.com.



T  S  B  - M  2017

  35

wide breadth of the criminal cases that come before the Florida Circuit and County courts 
regularly.  Consequently, noncitizen defendants very often fi nd that the crime they have been 
accused of committing can be classifi ed as a CIMT.

Unlike the case with Aggravated Felonies, there are waivers and exemptions available within 
the existing immigration laws for many CIMTs.  The availability of these waivers depends on 
the noncitizen’s criminal history, the nature of the off ense, and the type of sentence that may 
be imposed or is actually imposed.  Thus, when a noncitizen faces charges for an off ense 
that is a CIMT, the criminal attorneys handling the case have an opportunity to work with 
an immigration attorney to craft a sentence that minimizes the immigration impact on the 
noncitizen’s immigration status.  Even when a conviction for a CIMT cannot be avoided, a 
sentence that does not eliminate the noncitizen’s eligibility for a waiver or other relief from 
removal is benefi cial to a noncitizen criminal defendant.  

Criminal off ense relating to the possession of controlled substances create a distinct grounds 
of immigration inadmissibility pursuant to INA § 212(a)(2)(A)(i)(II) and removability pursuant to 
INA § 237 (a)(2)(B)(i).  Generally, a controlled substance is any substance listed in schedules 
I through V of the Federal Controlled Substance Act.2   Conspiracy or attempt to commit a 
controlled substance-related off ense gives rise to inadmissibility or deportability to the same 
extent as commission of the controlled substance-related off ense.  In addition, convictions 
for relatively minor misdemeanor off enses, such as Possession of Drug Paraphernalia, are 
classifi ed as controlled substance off enses and carry dire immigration consequences.  

A conviction for a controlled substance-related off ense typically renders a noncitizen ineligible 
to become a Lawful Permanent Resident.  A noncitizen outside of the United States is likely 
permanently barred from admission to the United States due to a conviction for a controlled 
substance-related off ense, unless they qualify for a narrow waiver.  If the noncitizen is within 
the United States, he or she may seek relief from removal in immigration court after being 
convicted of a controlled substance-related off ense, provided the off ense is not also a drug 
traffi  cking off ense.  A noncitizen convicted of a drug traffi  cking off ense faces inadmissibility or 
removability for commission of an Aggravated Felony and an off ense related to a controlled 
substance.

It is important to note that prior use, especially habitual use, of a controlled substance can 
result in inadmissibility or removability on health-related grounds.  The immigration laws 
provide for the inadmissibility and removability of a noncitizen with a substance abuse 
condition of public concern.  While the bar to admissibility on health-related grounds can be 
waived in some instances, noncitizens and their attorneys should be mindful of the potential 
immigration consequences of use and abuse of controlled substances, even when the drug 
activity does not lead to a conviction.  An agreement to complete mandatory, inpatient drug 
treatment, might be a factor in determining that a noncitizen has a substance abuse condition 
of public concern that warrants a fi nding of inadmissibility to the United States.  _____________
1 Medina v. United States, 259 F.3d 220, 227 (4th Cir. 2001) quoting Matter of Danesh, 19 I&N Dec. 669, 670 (BIA 1988). See also  
Matter of Perez-Contreras, 20 I&N Dec. 615, 618 (BIA 1992); Matter of Flores, 17 I&N Dec. 225 (BIA 1980) (and cases cited therein).
2 21 USC § 802 says that “controlled substance” means “a drug or other substance, or immediate precursor, included in schedule I, 
II, III, IV, or V” of the federal Controlled Substances Act.

Continued From Previous Page . . .
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Real Property and Business Litigation Report

City of Largo, Florida v. AHF-Bay Fund, LLC, Case No. SC15-1261 (Fla. 2017).
PILOT (Payment in Lieu of Taxes agreements that pay government in lieu of ad valorem 
taxes) contracts do not violate either Florida Statute section 196.1978 or Florida 
Constitution Article VII, § 9(a).

The Bank of New York Mellon Trust Company, N.A. v. Fitzgerald, Case No. 3D16-
981(Fla. 3d DCA 2017).
A party who successfully defends a mortgage foreclosure suit on the basis of lack 
of standing is not entitled to an award of attorney’s fees because there is no privity 
between plaintiff  and defendant suffi  cient to implicate Florida Statute section 57.105 (7).

Rippo v. Baker, Case No. 16–6316 (2017).
The Due Process Clause may require recusal of a judge even when the judge has no actual bias; 
recusal is required when, viewed objectively, “the probability of actual bias on the part of the judge or 
decisionmaker is too high to be constitutionally tolerable.”

Tarantola v. Henghold, M.D., P.A., Case No. 1D16-3718 (Fla. 1st DCA 2017).
When used in a restrictive covenant, the phrase “including [a specifi c restriction]” following a general 
restriction illustrates the restricted conduct and are not words that limit the restriction.
 
Harris v. U.S. Bank National Association, Case No. 1D15-2022 (Fla. 1st DCA 2017).
The “face to face” counseling requirements of H.U.D. regulation 24 C.F.R. § 203.604 are a condition 
precedent when the lender has a branch within 200 miles of the borrower, but the condition precedent 
can be waived.

Spradley v. Spradley, Case No. 2D15-4850 (Fla. 2d DCA 2017).
A cause of action for conversion can be brought for wrongful detention of items which have no intrinsic 
value, including papers and documents.

ARC HUD I, LLC v. Ebbert, Case No. 2D15-4848 (Fla. 2d DCA 2017).
The time to determine whether a lender has a branch within 200 miles of borrower so as to bring into 
play the “face to face” counseling requirements of H.U.D. regulation 24 C.F.R. § 203.604 is when the 
borrower defaults.

Flinn v. Doty, Case No. 4D15-2424 (Fla. 4th DCA 2017).
Unjust enrichment is all that is necessary to impose an equitable lien on a homestead; fraud and egregious 
conduct are not requirements to imposition of the equitable lien.

Stanbro v. McCormick 105, LLC, Case No. 4D16-3071 (Fla. 4th DCA 2017).
A judgment creditor seeking to garnish a bank account held in the name of multiple parties must prove 
the funds are exclusively the property of the judgment debtor.

ICMFG & Associates, Inc. v. The Bare Board Group, Inc., Case No. 2D15-3557 (Fla. 2d DCA 2017).
A plaintiff  is required to prove a connection between the tortious conduct of the defendant and its lost 
profi ts, even when defendant’s pleadings have been struck as a sanction for misconduct.
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Villages of Avignon Community Development District v. Burton, Case No. 2D16-1048 (Fla. 2d DCA 
2017).
Ad valorem tax liens are subject to the same priority as CDD liens.

Allied Universal Corporation v. Given, Case No. 3D16-1128 (Fla. 3d DCA 2017).
Irreparable injury is presumed once a movant establishes a substantial business interest that is protectible 
under Florida Statute § 542.335; the burden then shifts to the non-movant to establish the absence of injury.

Village of Palmetto Bay, Florida v. Alexander School, Inc., Case No. 3D16-1201 (Fla. 3d DCA 2017).
Zoning ordinances which require approval of voters before a municipality will act on a requested zoning 
change are not unconstitutional deprivations of due process. Moreover, such ordinances are legislative 
enactments for which movant must prove the ordinance is “unreasonable and bears no substantial relation 
to public health, safety, morals or general welfare.”

City of Riviera Beach v. J & B Motel Corp., Wells Fargo Bank, N.A., Case No. 4D16-0174 (Fla. 4th DCA 
2017).
Municipalities have twenty years to foreclose Chapter 162 code enforcement liens.

U.S. Bank National Association v. Roseman, Case No. 4D16-876 (Fla. 4th DCA 2017).
A promissory note sought to be introduced at trial that varies from the one attached to the complaint is 
reviewed for violation of Florida Statute § 673.4071 as to whether such alteration modifi es the obligation 
of any party or whether the alteration was fraudulently placed on the instrument.

Czyzewski v. Jevic Holding Corp., Case No. 15–649 (2017).
“Structured dismissal” plans under 11 U.S.C. 1112(b) must pay creditors in accordance with the bankruptcy 
priority rules.

Star Athletica, L.L.C. v. Varsity Brands, Inc., Case No. 15–866 (2017).
Copyright law protects “features” incorporated into the design only if the feature can independently be 
perceived as a two- or three-dimensional work of art separate from the useful article, and qualifi es, by 
itself as a protectable pictorial, graphic, or sculptural work.

====================================

If you wish to receive the expanded, weekly version of this Report, sign up at: http://bit.ly/fl oridaupdate
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2363 SE Ocean Blvd • Stuart, FL 34996

Derik
Baumgartner
772-285-9145

Dean
Baumgartner
772-708-3396

PALM CITY FARMS
5 acres, 5 BR, 3 BA, 

4 Car Garage Estate Home 
 26’ x 28’ Home Theater, 
700 sq ft Family Room.

 Vaulted Ceilings, 
Overlooks 20’ x 40’ Pool. 

2 BARNS 30’ x 40’ & 32’ x 56’
Walking distance to school.

$1,200,000

LOST LAKE GOLF CLUB   
(DOUBLE TREE) Hobe Sound
DIRECTLY ON GOLF COURSE   

CBS, Built 1996
3 Bed 2 .5 Bath 2.5 Garage 

15’ Ceiling Height, 
2427 Sq Ft Living space. 

Crown Molding, Tray Ceilings,
 Accordion Hurricane Shutters

$485,000

ST LUCIE RIVERFRONT STUART
No Bridges from Dock to Inlet

Deep Water Dockage, 100 amp Elec. 
2 Boat Lifts

5 Bed 4 Bath 5 Cars in 1070sf Garage
CBS Newer 2009

 Built to Stringent Blding Codes
IMPACT Windows & Doors! 

 10’ Ceiliings, 8’ Door Heigth.
Amazing Heated Pool /Spa.

  Gourmet Kitchen, Granite, SS
$2,100,000

PALM CITY WATERFRONT
SEAGATE HARBOR

CBS, 3 BEDROOM, 2 BATH 2 CAR
POOL,  Metal Roof, Family Rm, 
SS Appliances, Trane AC Tile Fls

Deep Water Dock/Sailboat/SportFish  
Protected Waterway 
Just off St Lucie River

$375,000

HOBE SOUND
Historic Zeus Park

2001 CBS  3 Bedroom 2 Bath,  
Office,  2 Car Garage.  

Screen enclosed Swimming Pool. 
18” Tile Floors. Maple Cabinets, 

Stainless Steel Appliances. 
$374,900.

Continued From Previous Page . . .
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M  C  C    F
A   W  L  (FAWL)

We hosted a Judicial Appreciation Lunch at Fiorentino’s in Stuart.   It was a 
great turnout of our Judicial Assistants for Martin County and FAWL members.  
We appreciate all that they do for the 19th Judicial Circuit.    Many thanks to 
Jennifer Waters, Esq. of Fox Wackeen for planning this fantastic event!  

We have planned the following events which are open to Martin FAWL members and to non-
members:

• May 6th – Paddleboarding  and Women’s Health Event 
• May 8th – Board meeting - TBD

If you are planning on attending any of these events, RSVP to: Kathy@KMcHaleLaw.com.

Martin FAWL Update

The Florida Bar Updates / Board Of Governors' Report

Keep updated on Florida Bar initiatives and Board of 
Governor information, meeting minutes and reports by 
visiting the website regularly! A direct link can be found 

from the Florida Bar’s Home Page 
(www.fl oridabar.org)

 by clicking the “About The Bar” link.

URGENT: SIGN IN ASAP TO SET YOUR PASSWORD 
FOR THE NEW MYFLORIDABAR MEMBERS PORTAL

 
The Florida Bar is upgrading and improving the MyFloridaBar Members Portal. This is the login area 
on the website where you pay annual fees, report CLEs and conduct other activities. 

The new MyFloridaBar Members Portal will help members more easily conduct e-commerce activities 
with the Bar, with expanded options for purchasing CLEs, registering for events and paying fees. The 
April 1st issue of The Florida Bar News features the improvements and provides more information 
on the updates. The Florida Bar has already set up your account in the new portal with your email as 
your new username; however, you must set your new password so you will not experience any 
interruption in access to your MyFloridaBar Portal! 
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2017 6th Annual Tennis Tournament

Look for a full recap, with photos, of this year’s tournament held on 
April 28th in the next issue of The SideBar.  Our thanks to our event 
sponsors Trish Moore of Hobart Deposition Services and Scott 
Moore of Moore Panchura Wealth Management with Merrill Lynch 
Pierce Fenner & Smith, Inc!

Law Offi  ce Of 

Stephen M. Lewen

EXPERIENCE COUNTS!

2114 SE Rays Way, Stuart, FL 34994 
Telephone: 772-288-1300 | Fax: 772-288-2135

Social Security Disability Worker’s Compensation 

Representing the injured and disabled for over 36 years.

T  C

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website  www.sandrathurlow.com, Amazon and/or at a number of local 
businesses, including the Barnes and Noble in Jensen Beach. 
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closer than 

you think.
We’ll help guide your business in the right direction.

Contact: Nicole Hibbs
1-772-828-9739 or

nicole.hibbs@td.com

We’re here for you business.
Your success is our success, that’s why we work hard to get your business where you want it to be. 
With a range of fl exible accounts and services, you’ll be able to fi nd a complete business solution 
to meet your needs. Not to mention a banking experience that is as hassle-free as possible with:

The best of the best - TD Business Premier Checking.
TD Business Premier checking comes with fl exible services, accounts and added benefi ts to provide the 
best valued checking account for our business.

●   Convenient locations
●   24/7 live Customer Service

●   Longer hours and open weekends
●   To save time - we will come to your offi  ce

TD Business Premier Checking
Our best valued business checking account 
comes with:

TD Bank BusinessDirect Online Banking
Access to accounts 24 hours a day/7 days a week:

Plus, it provides even more relationship value 
by providing several ways to waive your 
monthly maintenance fee1

TD Small Business Money Market Plus
Helps you maximize your savings while 
maintaning liquidity

No monthly maintenance for the fi rst 
three statement cycles1

Up to 500 free items2

Up to two additional TD Business 
Simple Checking Accounts with up to 
200 free items3

TD fees waived at non-TD ATMs4 

Free offi  cial checks and money orders

View account history in real-time and 
have access to online statements up to 18 
months
Delegate authority to employees
Fast and secure payments to anyone
Full compatibility with Quicken and 
Quickbooks
With TD BusinessDirect Mobile App, Use 
Mobile Deposit to deposit checks anywhere, 
anytime

● ●

● ●
● ●

●

●●

●

 for your banking needs

1TD Business Premier Checking: Aft er the fi rst three statement cycles, the $30 monthly maintenance fee will be waived when you 
meet one of the following requirements: maintain $40,000 in combined business deposits and one personal checking, or active TD 
Merchant Services, or active TD Digital Express or have Small Business lending solutions. Combined business deposits includes 
select business checking, business savings and business money market and personal checking. Restrictions may apply; please see 
Business Deposit Account Agreement for details.
2TD Business Premier Checking off ers 500 free items paid or deposited per statement cycle, additional items are $0.35 each. Per 
account restrictions apply. Please see the Business Deposit Account Agreement for details.
3See Business Deposit Account Agreement for details. Discount available to TD.
Business Premier Checking Customers.
4For non-TD ATM transactions, the institution that owns the terminal (or the network) may assess a fee (surcharge) at the time of 
your transaction, including balance inquiries.
5Fees may apply for optional services. Please consult your Business Account Agreement for details.

Member FDIC TD Bank, N.A. | Equal Housing Lender           | Subject to credit approval 62-23986 (09/15)
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L� � , Jo�  � d Leg� lati	 L� � , Jo�  � d Leg� lati	   

Track Legal Legislation

Information on all bills of general interest within the profession can be found in the 
Bar’s “Bill Reports” at this link: 

http://www.fl oridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView

For more detailed information on specifi c legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the 

Bar website at this link: 
http://www.fl oridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.fl oridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Martin County Ordinances City of Stuart Ordinances

All City of Stuart ordinances may be 
found on the City 

website: www.cityofstuart.us. 

Click on links on the left side of the page. 

Then select  #12 for Municode and choose 
Code of Ordinances.  

The Table of Contents can be located in Part II Code 
of Ordinances.

Visit
 www.martincountybar.org  

for resources, links, events and member 
contact & practice area specialties.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org

All Martin County ordinances may be 
found on the County website: 

www.martin.fl .us. 
Click on Departments, County Attorney, 

County Code & Ordinances. 
See ordinance list on right 

side of web page
(ex: Ordinances 800-849).
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M  C  B  A
PO B  2197
S , FL 34995-2197

When:

Where:

Menu:*

Speaker:

CLE:

RSVP: 

There is no charge for paid MCBA members. Guests are welcome; a $25 guest fee may be paid at the luncheon. 
Guests who RSVP but do not attend will be responsible for paying the guest fee.

RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

Overfl ow parking is available across the street at Community Christian Academy

Donations to Benefi t Molly's House are being collected at the luncheon; see information on page 25.

Friday, May 12, 2017 (11:45 a.m. – 1:00 p.m.) Note: this is the 2nd Friday of the Month!

Kane Center, 900 SE Salerno Road, Stuart

Small Iceberg Wedge with Fresh diced Tomato, Red & Crumbled Gorgonzola  with House 
Balsamic or Bleu Cheese Dressing on the side, Chicken Bruschetta (Grilled Chicken 
Breast Topped with a Fresh Tomato Basil Bruschetta and Mozzarella Cheese) served 
with Seasonal Vegetables and Red Roasted Potatoes, Mini Chocolate Cake with a drizzle 
of strawberry sauce *Specialty meals available upon request at RSVP.

Larry Crary, Esquire

1 General CLE Credit

RSVP:  No later than Friday, May 5th  
(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us For MCBA’s May 12, 2017 CLE Luncheon Meeting


