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meet their burden on the issue of causation. Unless defendant can demonstrate that
all of the asserted damage to plaintiffs’ upland parcels would have occurred even in
the absence of defendant’s discharges, however, the evidence that there are other
contributing sources of pollution into the river will be relevant only to the
calculation of damages. In other words, defendant must prove that all of the alleged
damage to plaintiffs’ upland parcels would have occurred even if defendant had
made no discharges into the St. Lucie River between 2003 and 2005. The
determination of causation in flooding cases is particularly difficult. See, e.g.,
Hendricks v. United States, 14 Cl. Ct. 143, 149 (1987) (observing that “[c]ausation
of flooding is a complex issue which must be addressed by experts™). The court is
unable to determine the extent of plaintiffs’ damage attributable to defendant’s
discharges into the river because causation, on this record, poses genuine issues of
material fact.”

3. Permanence of the Governmental Invasion

In addition to proving that the alleged invasion of plaintifts’ upland parcels
and the alleged damage to those parcels were reasonably foreseeable consequences
of the government’s actions, plaintiffs must also demonstrate that defendant’s
discharges represented a permanent invasion of private property, rather than an
1solated event. See Ridge Line, 346 F.3d at 1357 (*“The second prong of the taking-
tort inquiry . . . requires the court to consider whether the government’s interference
with any property rights . . . was substantial and frequent enough to rise to the level
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The court is unable to discern whether the alleged injuries to plaintiffs’
upland parcels are physical invasions of sufficiently permanent duration and
intensity to satisfy the second prong of the Ridge Line test. This court has
previously held that the government’s contamination of groundwater located below
private land can provide the basis for a takings claim in appropriate circumstances.
See, e.g., Hansen v. United States, 65 Fed. Cl. 76, 122-24 (2005). Here, however,
plaintiffs have failed to provide sufficient evidence to support their claim that the
alleged contamination of the Barattas’ well has effected a compensable taking of
their property. Robert Baratta’s declaration states that he and his wife “no longer
use the water from my well since it is contaminated by the River” and further
observes that the water drawn from the well “leaves an orange-brown stain on
anything it touches, including plants, trees, and the side of our house.” Baratta
Decl. 2. Without more evidence regarding the exact nature of the alleged
contamination and the effect of that contamination on the reasonable use of the
property, however, the court cannot determine whether the alleged infiltration of the
Barattas’ well by polluted river water rises to the level of a taking. In Hansen, for
example, the groundwater below the plaintiff’s ranch had been contaminated by a
deadly pesticide that had migrated from leaking containers buried on adjacent
government property. Hansen, 65 Fed. Cl. at 88-93. Because the continued
operation of the ranch required a clean supply of groundwater, the alleged
contamination had a severe impact on the use of the property. In this case, the
evidence before the court does not indicate the nature or degree of the harm to the
Barattas’ well water, whether the alleged contamination is permanent, or whether
that contamination will have any substantial impact on the continued use of the

property.

Plaintiffs have likewise failed to present sufficient evidence to support their
claim that the alleged flooding of the Guys’ garage should be treated as a physical
taking of property instead of a tort. The permanent inundation of land 1s one clear
example of a physical invasion that rises to the level of a compensable taking, see
Pumpelly, 80 U.S. at 181, and the Supreme Court has held that an intermittent
invasion of land may be sufficient in some cases, see, e.g., Cress, 243 U.S. at 328
(holding that the repeated, though temporary, inundation of land located along a
non-navigable stream was a physical taking requiring compensation). On the other
hand, a single incident of inundation clearly does not rise to the level of a
compensable taking. See, e.g., B Amusement Co. v. United States, 180 F. Supp.
386, 389 (Ct. CI. 1960) (holding that a single flooding does not constitute a taking if
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the plaintiff cannot demonstrate that such flooding will inevitably recur); North
Counties Hydro-Electric Co. v. United States, 70 F. Supp. 900, 903 (Ct. Cl1. 1947)
(“It is clear under the authorities that the flooding of an owner’s land on but one
occasion does not constitute a taking. Before there can be a taking a servitude must
have been imposed upon the land, that is to say, a subjection of the land for a more
or less definite time to a use inconsistent with the rights of the owner.”). William
Guy’s declaration merely states that his “property has also been damaged when the
river floods during the Corps’ discharges, specifically damaging our garage and
destroying everything on the floor of our garage.” Guy Decl. § 2. The declaration
does not indicate whether the Guys’ garage has been flooded more than once, nor
does it assert whether such flooding will inevitably recur.

With respect to the alleged destruction of Ann MacMillan’s mangrove trees,
Ms. MacMillan asserts that “[w]hile mangroves originally thrived on my waterfront,
now [ have to keep replacing them because they will not grow or stick, especially
near the water.” MacMillan Decl. § 2. There is no explanation in the declaration as
to whether defendant’s discharges are related to the death of Ms. MacMillan’s
mangrove trees or to her inability to grow new trees on her property. The Federal
Circuit has previously held that live trees located on private land are compensable
property interests for purposes of the Fifth Amendment and may not be taken or
destroyed by the government without the payment of compensation. See, e.g.,
Cooper, 827 F.2d at 763-64 (holding that the destruction of timber caused by
government-induced flooding was a compensable taking of private property). In
this case, however, there is no evidence of any relationship between defendant’s
actions and the death of the mangrove trees on Ms. MacMillan’s property.

Finally, defendant argues that plaintiffs’ claims alleging a physical invasion
of certain of their upland properties by noxious odors amount to no more than a
potentially tortious injury that should not be viewed through the lens of takings law.
Plaintiffs respond that the invasion of private property by noxious odors can rise to
the level of a compensable taking. In support of that proposition, plaintiffs point to
the Supreme Court’s decision in Richards v. Wash. Terminal Co., 233 U.S. 546
(1914). In Richards, a railroad company constructed a ventilation shaft that
directed all of the smoke and exhaust in a railway tunnel directly onto an adjacent
parcel of land. The plaintiff in that case filed a private nuisance suit against the
railroad company, and the company responded that the ventilation shaft was not a
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nuisance because its construction was authorized by the government. The Court
held that government authorization cannot immunize private parties from nuisance
liability if the challenged activities would have amounted to a compensable taking if
carried out by the government itself. In that case, the Court concluded that
government construction of the ventilation shaft, and the resulting injury to the
plaintiff’s property, would have constituted a taking requiring the payment of just
compensation under the Fifth Amendment.

Richards appears to undermine defendant’s categorical assertion that the
physical invasion of private property by noxious odors or fumes could never give
rise to a compensable taking. On the other hand, plaintiffs have failed to cite a
single case in which a federal court has awarded or upheld compensation for a
taking due to the invasion of private property by unpleasant odors. In further
support of their argument, plaintiffs cite the Federal Circuit’s decision in Argent v.
United States, 124 F.3d 1277 (Fed. Cir. 1997). In that case, the Federal Circuit held
that frequent low-altitude flights in close proximity to the plaintiff’s land could
effect a taking of that property when the noise and vibrations caused by the aircraft
significantly impaired the owner’s use and enjoyment of his land. 7d. at 1281-85.
Here, however, plaintiffs have not demonstrated that the alleged invasion of their
upland parcels by noxious odors has significantly impaired their use or enjoyment
of those properties. In Richards, the Supreme Court emphasized that incidental
noises, vibrations and odors normally associated with the non-negligent operation
of a railroad will not support a private nuisance claim. Richards, 233 U.S. at 553-
54. Similarly, the Federal Circuit noted in Argent that the normal noises and
vibrations associated with the operation of government aircraft do not give rise to a
compensable taking. Argent, 124 F.3d at 1284. Without further development of the
evidentiary record, the court cannot determine whether the alleged invasion of
plaintiffs’ upland parcels by odors is properly characterized as a taking or a tort.

Because the evidence presented by the parties on the issues of foreseeability,
causation and permanence presents several genuine issues of material fact, the court
must deny the parties’ cross motions for summary judgment with respect to
plaintiffs” upland parcel claims.
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CONCLUSION

The St. Lucie River is, by all accounts, a national treasure. The long-term
environmental consequences of defendant’s massive discharges into the river are
tragic, and the court takes note of plaintiffs’ tireless efforts to reverse that damage.
The court is not free, however, to ignore applicable statutes of limitation, to invent
new property rights out of whole cloth or to create novel standards of takings
liability in order to reach a laudable outcome. As the United States Court of Claims
observed in an earlier case, “[m]uch as we may regret the destruction of unspoiled
natural game and fishing areas in navigable waters, the remedy lies in the hands of
Congress, not the courts.” Allen Gun Club, 180 Ct. Cl. at 431.

In conclusion, the court holds as follows:

First, plaintiffs’ claims alleging a physical taking of their riparian rights due
to the environmental degradation of the St. Lucie River accrued more than six years
before the instant suit was filed and are therefore untimely. For that reason,
defendant’s motion to dismiss those claims pursuant to RCFC 12(b)(1) is hereby
granted.

Second, although the court dismisses as untimely plaintiffs’ claims alleging a
taking of their riparian rights, it further notes that those claims would likewise fail
on the merits as well. Plaintiffs have failed to demonstrate the existence of any
compensable property rights under Florida law in the use or environmental
condition of the St. Lucie River, and any such rights would be barred in any event
by the federal navigational servitude.

Third, the court denies defendant’s motion to dismiss those claims related to
plaintiffs’ upland parcels pursuant to RCFC 12(b)(1) on the basis that they sound in
tort. Plaintiffs have made a non-frivolous assertion that they are within the class of
plaintiffs protected by a money-mandating provision of the United States
Constitution. Specifically, plaintiffs have alleged that defendant has taken their
property without the payment of just compensation in violation of the Takings
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Clause of the Fifth Amendment. That assertion is sufficient to survive defendant’s

motion to dismiss.

Fourth, the court is unable to determine whether plaintiffs’ claims alleging a
physical invasion of certain of their upland parcels were filed within the six-year
statute of limitations applicable to takings claims in this court. Thus, the court
defers ruling on the timeliness of those claims.

Fifth, the evidence presented by the parties is insufficient to permit a
determination by the court of whether plaintiffs’ upland parcel claims survive the
Ridge Line test for physical takings. The court must therefore deny the parties’
cross motions for summary judgment on that issue.

For the foregoing reasons, it is hereby ORDERED that:

(1)

2)

3)

Defendant’s motion to dismiss plaintiffs’ suit under RCFC
12(b)(1), filed January 16, 2009, is GRANTED in part, as to
plaintiffs’ claims alleging a physical taking of their riparian
rights, and DENIED in part, as to plaintiffs’ claims alleging a
physical invasion of certain of their upland parcels;

Defendant’s motion for summary judgment under RCFC 56,
filed January 16, 2009, is GRANTED in part, as to plaintiffs’
claims alleging a physical taking of their riparian rights, and
DENIED in part, as to plaintiffs’ claims alleging a physical
invasion of certain of their upland parcels;

Plaintiffs’ cross motion for summary judgment under RCFC 56,
filed March 16, 2009, is DENIED as to defendant’s liability on
plaintiffs’ claims alleging a physical taking of their riparian
rights and plaintiffs’ claims alleging a physical invasion of
certain of their upland parcels;
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(4) Pursuant to RCFC 54(b), insofar as there is no just reason for
delay,** the Clerk’s Office is directed to ENTER judgment for
defendant as to plaintiffs’ claims alleging a physical taking of
their riparian rights, and to DISMISS these claims;

(5) The parties are directed to CONFER to determine how they
wish to proceed with respect to plaintitfs’ upland parcel claims
and whether these matters may be settled by the parties;

(6)  The parties shall FILE a Joint Status Report by February 26,
2010 proposing the next steps in this litigation; and

(7)  No costs.

/s/ Lynn J. Bush
LYNN J. BUSH
Judge

**/ The court believes that a final and expeditious resolution of plaintiffs’ claims
alleging a physical taking of their riparian rights in the St. Lucie River would promote judicial
economy and conserve the parties’ resources. Plaintiffs’ riparian-rights claims appear to involve
an issue of first impression in this court, and, if challenged, a final resolution of that issue by the
Federal Circuit would provide valuable guidance not only to the parties in the present case, but
to similarly situated plaintiffs in future takings cases. In addition, the two separate categories of
takings claims involved in this case — i.e., plaintiffs’ riparian-rights claims and their upland-
parcel claims — present distinct issues of both fact and law. Any further proceedings related to
plaintiffs’ upland-parcel claims are unlikely to have any relevance to their riparian-rights claims.
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In the Anited States Court of Federal Claimsg

No. 06-760 L

JOHN R. MILDENBERGER, ET AL.,

JUDGMENT
V.

THE UNITED STATES

Pursuant to the court’s Published Opinion and Order, filed January 29, 2010, granting in
part and denying in part defendant’s motion to dismiss plaintiffs’ suit under RCFC 12(b)(1),
filed January 16, 2009, granting in part and denying in part defendant’s motion for summary
judgment under RCFC 56, filed January 16, 2009, and denying as to defendant’s liability on
plaintiffs’ claims alleging a physical taking of their riparian rights and plaintiffs’ claims alleging
a physical invasion of certain of their upland parccls, plaintiffs’ cross-motion for summary
judgment under RCFC 56, filed March 16, 2009, stating that there is no just reason for delay as
provided in Rule 54(b),

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that judgment is in
favor of defendant as to plaintiffs’ claims alleging a physical taking of their riparian rights, and

these claims are dismissed. No costs.

Hazel C. Keahey
Clerk of Court

January 29, 2010 By:  s/Lisa L. Reyes

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of
all plaintiffs. Filing fcc is $455.00.
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I, John C. Kruesi, Jr., being duly sworn according to law and being over the
age of 18, upon my oath depose and say that:

I am an employee of Counsel Press’s Washington DC Office. Counsel Press
was retained by Marzulla Law, LLC, Attorneys for Plaintiffs-Appellants to print
the enclosed documents.

The attached Brief for Plaintiffs-Appellants has been submitted to Counsel
Press, by the above attorneys, electronically and/or has been reprinted to comply
with the Court’s rules. Because of time constraints and the distance between
counsel of record and Counsel Press, counsel is unavailable to provide an original
signature, in ink, to be bound in one of the briefs. Pursuant to 28 U.S.C. § 1746
and Federal Circuit Rule 47.3(d), I have signed the documents for Nancie G.

Marzulla, with actual authority on her behalf as an attorney appearing for the party.

April 20, 2010
oh C Kruem Jr.
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age of 18, upon my oath depose and say that:

Counsel Press was retained by MARZULLA LAw, LLC Attorneys for Plaintiffs-
Appellants, to print this document. I am an employee of Counsel Press.

On the 20™ Day of April 2010, I served the within Brief for Plaintiffs-Appellants
upon:

Justin R. Pidot, Esq.

U.S. Dept. of Justice

Environment and Natural Resources Division
P.O. Box 23795

Washington, DC 20026-3795

(202) 514-3977

via Express Mail, by depositing 2 true copies of each, enclosed in a properly
addressed wrapper, in an official depository of the U.S. Postal Service.

Unless otherwise noted, 12 copies have been filed with the Court on the same date
via hand delivery.
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